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Note: This supplement has been prepared for information only. A comprehensive summary of the significant comments received on 
the May 2015 exposure draft (ED), Responding to Non-Compliance with Laws and Regulations, and the Task Force’s related analysis of 
significant issues and proposals were presented at the December 2015 IESBA meeting. All comment letters on the ED can be accessed 
here. 

Please consider the environment before printing this supplement. 

 
ED Responding to Non-Compliance with Laws and Regulations—Compilation of Responses to ED Questions 

Question 1 
Where law or regulation requires the reporting of identified or suspected NOCLAR to an appropriate authority, do respondents believe 
the guidance in the proposals would support the implementation and application of the legal or regulatory requirement? 
 

# Source Comment 

1.  AAT1 AAT considers the guidance in the proposals supports the implementation and application of a legal or regulatory requirement.  AAT 
particularly welcomes the acknowledgement of prohibitions in certain jurisdictions, which were considered a gap previously. 

2.  ACCA Broadly, we would agree that the proposed guidance would support the application of local legal or regulatory requirements in a particular 
jurisdiction. However, care must be taken to ensure that the drafting of the two new sections of the Code achieves clarity (without being 
prescriptive) in order to further the objective of meeting the expectations of stakeholders. (See our response to question 2 below.) 

We are pleased to note that there is not to be a mandatory disclosure provision, and we welcome the clear statement (in each new section) 
that ‘[d]isclosure would be precluded if it would be contrary to law or regulation’. However, we feel that it would have a greater impact if 
positioned alongside the statement that appropriate disclosure would not be considered a breach under section 140 of the Code. 

Discussions with management should also be precluded in situations where it would be contrary to local laws and regulations, such as 
where it would amount to ‘tipping-off’ under anti-money laundering legislation. We believe this needs further clarification in section 225 in 
particular. 

3.  AIC Fighting for the right to privacy (which implies confidentiality) is a civilizational struggle that protects the individual and promotes civility. The 
professional always has the possibility of departing from the client. However, in a country where reporting is regulated NOCLAR is because 

                                                           
1 For a list of abbreviations, see the Appendix to the December 2015 IESBA agenda material. 

http://www.ifac.org/publications-resources/responding-non-compliance-laws-regulations
http://www.ethicsboard.org/system/files/meetings/files/Agenda-Item-4-A-Updated-NOCLAR-Issues-Paper.pdf
http://www.ifac.org/publications-resources/responding-non-compliance-laws-regulationshttp:/www.ifac.org/publications-resources/responding-non-compliance-laws-regulations
http://www.ethicsboard.org/system/files/meetings/files/Agenda-Item-4-A-Updated-NOCLAR-Issues-Paper.pdf
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it is an important issue in that society. Establish as an ethical principle "commitment to comply with the legal order of society where it is 
exercised" could be a good way to express it. 

4.  AICPA The proposals specifically state that, “In some jurisdictions, there are legal or regulatory provisions governing how professional accountants 
should address non-compliance or suspected non-compliance with laws and regulations. The professional accountant shall obtain an 
understanding of those provisions and comply with them…” (see Complying with Applicable Laws and Regulations ).  Accordingly, in cases 
where law or regulation requires the reporting of a NOCLAR to an appropriate authority, the professional accountant would follow the 
jurisdictional law or regulation rather than the guidance contained within the proposals.  We therefore do not see any issue where the 
guidance in the proposals would hinder the implementation of any legal or regulatory requirements. 

We also support the addition of the statement: “Disclosure would be precluded if it would be contrary to law or regulation” under the Sections, 
Determining Whether to Disclose the Matter to an Appropriate Authority.  In the U.S., most states have laws and/or regulations that would 
prohibit the disclosure of confidential client or employer information to an authority without the client or employer’s consent unless required 
by law to do so.  We assume similar laws or regulations exist in other jurisdictions as well.  We believe this statement should be given 
greater emphasis within the proposed standards to prevent professional accountants from inadvertently violating their own jurisdictional 
laws.  For example, we would recommend that the various paragraphs addressing “Complying with Applicable Laws and Regulations” 
should clarify that where jurisdictional laws or regulations prohibit the disclosure of a NOCLAR to an appropriate authority, the professional 
accountant should comply with the law or regulation and not disclose the NOCLAR. 

5.  APESB Where there is a legal or regulatory requirement to report, APESB agrees that IESBA’s proposals will form useful guidance for PAs. For 
example, in Australia there is a legislative requirement for registered company auditors to report to the regulator, Australian Securities and 
Investments Commission (ASIC), contraventions and suspected contraventions of the Australian Corporations Act 2001 under sections 311 
Reporting to ASIC, 601HG Audit of compliance plan and 990K Audit to report on certain matters. 

Specific legal or regulatory requirement to report NOCLAR to an appropriate authority and its application to all four frameworks  

We note that IESBA’s proposed framework for auditors and senior PAs in Business (PAIBs) specifically addresses circumstances in which 
there is a legal or regulatory requirement to report identified or suspected NOCLAR to an appropriate authority (paragraphs 225.19 & 
360.17).  However, in respect of other PAs in public practice and other PAIBs it is indirectly addressed as a matter to be considered 
(paragraphs 225.42 & 360.31). 

If there is a specific legal or regulatory requirement to report to an appropriate authority in a jurisdiction (i.e. Anti-Money Laundering 
Legislation), we believe that this is likely to apply to all categories of PAs and that it may be prudent to reflect this obligation in a similar 
manner in all four frameworks. 
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During APESB’s consultation process, Australian stakeholders have commented that IESBA’s proposals should make it clear that a PA 
should only consider reporting to an external party or an appropriate authority if there is sufficient evidence, and that it should not be based 
on a suspicion of a likely NOCLAR. 

6.  BDO We are generally supportive of the guidance and its interrelationship with domestic law and regulation and support the Board’s view that 
where there is a conflict, domestic law and regulation take precedence. This priority of law and regulation over compliance with the Code is 
important in respect of territories where their privacy laws would make such reporting unlawful. 

Furthermore, we believe that matters of reporting to the appropriate authority should be reserved for local laws and regulation and the Code 
should not set out to establish additional reporting responsibilities. It is within the power of IESBA to afford protection to the PA in respect 
of disciplinary proceedings brought by Member organisations for breach of confidentiality but IESBA does not have the power to protect a 
PA from civil or criminal action where a statutory duty to report does not exist in local law and regulation. BDO would prefer to see it made 
clearer in the guidance that no duty to report exists where there is no legal protection afforded the PA in making an external report as this 
could lead to unintended consequences, where users of the financial statements could challenge the PA for concluding that reporting the 
matter was or was not a reasonable position. 

7.  BT We referred above to circumstances which we believe ought to be covered by the new provisions – circumstances where the extent of legal 
obligation is unclear or subject to unclear derogations. We strongly counsel that further work needs to be done in these important respects. 

8.  CIMA Yes, CIMA supports this proposal. 

9.  CNDCEC No, we do not believe it would. Legislation of single jurisdictions may regulate the matter in different ways - so a guidance to the application 
should be “tailor made”. Paradoxically, the guidance proposed in the ED could be in contrast with relevant local law. 

10.  CPAA The Code clearly states the requirement to comply with law or regulation and this requirement is contained in the principles of professional 
behaviour and professional competence and due care.  We are of the view that restating this requirement is not necessary or desirable as 
this may have adverse consequences.  For example, it may be perceived that compliance with laws and regulations is not fundamental 
when not explicitly emphasised or mentioned.  Further, the objective of this project is not to ensure that PAs comply with legal or regulatory 
disclose requirements but to provide guidance when such requirement does not exist. 

11.  CPA Canada We agree that the guidance provided supports the implementation and application of the legal or regulatory requirement in those jurisdictions 
where law or regulation requires the reporting of identified or suspected NOCLAR to an appropriate authority. However, we have concerns 
regarding the implementation of the proposals in jurisdictions where NOCLAR relevant whistle-blower legislation and regulations may not 
exist to protect professional accountants (PAs). We believe these concerns would have implications for clients and PAs, and negatively 
affect the on-going relationships between them, which could ultimately harm the public interest through erosion of trust. 
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12.  Crowe The proposals contain a clear response framework, which should assist all parties subject to the Code with addressing legal or regulatory 
duties to report identified or suspected NOCLAR to an appropriate authority. 

In paragraph 108 headed “Stimulating Increased Reporting Under Law or Regulation”, IESBA comments about anecdotal evidence 
suggesting that professional accountants are not reporting instances of NOCLAR or suspected NOCLAR. Statistics are given about 
reporting under EU anti money laundering legislation. For the final pronouncements to be effective in practice and to increase reporting 
where law or regulation requires reporting, IESBA has to address the communication of the pronouncements to professional accountants. 
IESBA should look to work with professional bodies to communicate the pronouncements and develop training resources. Appropriate 
engagement by IESBA with national professional bodies is essential for the successful implementation of the final pronouncements. 

We noted above the importance of collaboration between IESBA and IAASB over consequential amendments to ISA 250. However, the 
proposals will help auditors apply existing legal and regulatory duties to report to appropriate authorities. 

13.  DE Yes, I believe that the proposals would support the implementation and application of the legal or regulatory requirement, considering the 
point 24 that cited: “… the Board believes that aligning the scope of laws and regulations covered by the revised proposals with that of ISA 
250 is an appropriate way forward for the reasons noted above.” 

I think that is important development the expertise for identify NOCLAR, training for executives understand the laws and international 
standards, users need observe the principal characteristics that organizations improve yearly, and the international key regulators require 
new methodology for internal control by region independent, if, public or private sectors.   

14.  DTT If there is a law or regulation that requires the reporting of identified or suspected NOCLAR to an appropriate authority, it is our presumption 
that a PA will abide by the requirements in the particular jurisdiction.  The inclusion of provisions in the Code that requires a PA to abide by 
such laws and regulations will help to reinforce the need for a PA to gain an understanding of the requirements in their local jurisdiction if 
they are not already doing so.  As such, we believe the proposals will support the implementation and application of these requirements. 

15.  EY Yes, we believe it does, though its effect would need to be assessed on a jurisdiction by jurisdiction basis.  In particular, we believe the 
IESBA framework should assist PAs in responding to NOCLAR in jurisdictions where the NOCLAR-related law or regulation merely contains 
a reporting requirement but does not include guidance to assist the PA such as is contained in the IESBA framework. 

16.  FEE Providing guidance to PAs on how they may react in instances of NOCLAR or suspected NOCLAR was the intention of the original project. 
The IESBA Code is not meant to override national law, and should be applied without prejudice to any applicable legal provisions in any 
jurisdiction conferring a right to override confidentiality. FEE welcomes the fact that the Board takes this matter seriously and that a reference 
to this is now clearly included in the ED as “disclosure would be precluded if it would be contrary to law or national regulation”. In FEE’s 
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view, this is an essential clarification, which ought to be more prominent in the finalised Code. To do so, section 225.12 could be clarified if 
it started with “Subject to the content of paragraph 225.10, [...]” . 

As emphasised in the covering letter, FEE has consistently supported the concept of transparency in its public policy work while recognising 
limits and practical difficulties that could arise when applying this concept. FEE had previously expressed the opinion that IESBA should 
not seek to require disclosure in the absence of an appropriate legal framework and retains this stance. FEE is therefore pleased to note 
that mandatory reporting is no longer being considered, as this would have resulted in unintended and adverse consequences, potentially 
reducing the ability of PAs to influence potential non-compliance. FEE would also be pleased if the Code could clarify that disclosure is 
precluded where there is a conflict with local laws and regulations, an example being tipping-off concerns under anti-money laundering 
legislation where a discussion with management may not always be lawfully allowed.    

FEE supports the fact that the proposals require PAs to obtain an understanding of the applicable regulation. This should help lead to 
consistent application by all PAs in jurisdictions where such disclosure requirements exist.   

17.  FKA Yes. 

18.  French 
Institutes 

No, both Institutes do not agree. 

19.  FSR Providing guidance to PAs on how they may react in instances of NOCLAR, or suspected NOCLAR, was the intention of the original project 
proposal. We support guidance to implement and apply the legal and regulatory requirements – but this is primarily a matter to be dealt with 
in a given jurisdiction. The IESBA Code should not override national law and should be applied without prejudice to any applicable legal 
provisions in any jurisdiction conferring a right to override confidentiality. 
We are pleased that mandatory reporting is no longer being considered as this would have resulted in unintended and adverse 
consequences, potentially reducing the ability of PAs to influence potential non-compliance. We are also pleased that disclosure is precluded 
where there is a conflict with local laws and regulations, an example being tipping-off concerns under anti-money laundering (AML) 
legislation where a discussion with management or those charged with governance in a Danish jurisdiction is not lawfully appropriate.   

20.  FT We agree that guidance in the proposals would support the implementation and application of the legal or regulatory requirement. 

21.  GAO We believe this is best answered by those in jurisdictions with laws or regulations as described in the question. 

22.  GT Grant Thornton believes the guidance in the proposals would support the implementation and application of the legal or regulatory 
requirements when identified or suspected NOCLAR is required to be reported to an appropriate authority. We believe the guidance in the 
proposals will enhance compliance with such laws and regulations and help achieve the Board’s objective to “stimulate a greater incidence 
of actual reporting”. Furthermore, Grant Thornton believes the guidance will allow professional accountants to comply with laws and 
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regulations that have an appropriate framework and structure for reporting non-compliance, without forcing them to breach their duty of 
confidentiality under the Code. 

23.  HKAB Where there are regulatory or legal requirements to report NOCLAR, then these override the ethical duty of confidentiality. As such 
requirements need to be followed strictly in accordance with the law and/or regulations in a given jurisdiction, we consider that it is 
not useful for the proposed guidance to cover this in detail, as it would, in most if not all cases, be appropriate for the PA to seek 
legal advice. 

24.  HKICPA The proposals have clearly set out the requirements that professional accountants should comply with applicable laws and regulations, 
including legal or regulatory provisions governing the reporting of identified or suspected NOCLAR to an appropriate authority, when 
responding to NOCLAR. We consider the guidance in the proposals support the implementation and application of the legal or regulatory 
requirement where law or regulation requires the reporting of identified or suspected NOCLAR to an appropriate authority.   

25.  ICAEW We are generally supportive of the revised guidance contained in the latest exposure draft, which we believe strikes a good balance between 
competing interests. However, the existence of domestic law and regulation in this area would override (and negate the need for) additional 
guidance in the Code of Ethics in many (possibly most) countries. The IESBA Code should not override laws and regulations and that must 
be made clear. The legal requirements of the jurisdiction should be the first consideration and this guidance interpreted in light of them.  

We are pleased that mandatory reporting is no longer being considered as we believe that would have resulted in unintended and adverse 
consequences, potentially reducing the ability of accountants to influence potential non-compliance.  

We are also pleased that disclosure is precluded where there is a conflict with local laws and regulations, an example being tipping off 
concerns under AML legislation where a discussion with management may not always be lawfully appropriate in such cases.  

We are conscious that there may be certain territories where domestic legislation on professional secrecy might make wider disclosure 
difficult so this will have to be subject to prevailing legal requirements. 

26.  ICAG We generally agree with the principles the propose changes seek to put across especially as the standard has disaggregated the 
responsibilities across various categories namely: 

• Responsibilities of professional accountants performing audits of financial statements. 

• Responsibilities of Professional Accountants in Public Practice Providing Professional Services Other Than Audits of Financial 
Statements. 

• Responsibilities of the Employing Organization’s Management and Those Charged with Governance. 

• Responsibilities of Professional Accountants in Business. 
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Approaching the standard this way offers a good avenue to deal with the specific issues affecting each of the categories. Under the proposed 
changes, paragraph 225.17 states “If it is determined that non-compliance has occurred or may occur, the professional accountant shall 
prompt them to take appropriate and timely actions, or may disclose the matter to an appropriate authority where required by law or 
regulation or where necessary in the public interest”. This obviously supports the legal/regulatory environment.  

However, we think that PAs in public service (government sector) face peculiar NOCLAR, which may have political implications. We are 
suggesting that IESBA should define clearly the regulations and reporting structures for this group of PAs especially those in developing 
countries where the politicians wield much power and influence. 

27.  ICAP The guidance in the proposal supports the implementation and application of the legal or regulatory requirements. The approach to 
responding to identified or suspected NOCLAR is divided into four categories of professional accountants (PA), that is, auditors, senior 
PAIBs, PAs in public practice providing services other than audits and other PAIBs which provide ease in responding to suspected or 
identified NOCLAR as PAs may directly refer to their respective sections for guidance. Moreover, guidance on understanding the matter, 
addressing it to those charged with governance (TCWG), determining the further action and the concept of substantial harm for defining the 
threshold for further action are of significance in devising appropriate response to the NOCLAR. 

28.  ICAS 1 Interaction with “Tipping Off” Requirements 

We still harbour concerns as to how IESBA’s proposals will interact with the EU Anti-Money Laundering “tipping off” requirements. 
We appreciate that efforts have been made in the proposals to provide greater clarity on this specific aspect but we still believe that 
more work is required to remove our concerns.  

We are supportive of IESBA’s decision to include content in paragraphs 225.10, 225.33 and 360.10 highlighting that in certain 
jurisdictions (e.g. the EU) there are legal or regulatory provisions governing how professional accountants should address non-
compliance or suspected non-compliance with laws and regulations. However, we do question whether this content should be more 
upfront, that is, included at the start of Sections 225 and 360 – please see 2 below for further discussion.  

We also have concerns that paragraphs 225.12, 225.16, 225.35 and 360.16 may be read out of context. This concern may be 
exacerbated if an electronic code becomes the authoritative version. We therefore propose inclusion of the following wording at the 
beginning of these paragraphs: “Subject to the content of paragraph 225.10…..”  The amendments to 225.35 and 360.16 would of 
course refer to paragraphs 225.33 and 360.10 respectively. 

2 Clarification of Relationship Between the Code and Applicable Legislation 

As noted above, paragraphs 225.10, 225.33 and 360.10 of the proposed revisions to the Code state the following (abridged in 
paragraph 360.10): 
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“In some jurisdictions, there are legal or regulatory provisions governing how professional accountants should address non-
compliance or suspected non-compliance with laws and regulations. The professional accountant shall obtain an understanding of 
those provisions and comply with them, including any prohibitions on alerting (“tipping-off”) the client prior to making any disclosure, 
for example, pursuant to anti-money laundering legislation.” 

It therefore becomes apparent from these paragraphs that if local law is stricter than the Code, then one would comply with the local 
law; but, if there is no law, then one would comply with the Code.  However, we believe that it would be helpful if this was clarified at 
the outset of the new sections - perhaps in the introductory paragraphs of Proposed Sections 225 and 360. 

In reality, therefore, if there are already local laws in place, the Code is likely to be of little relevance as it will be the local laws which 
must be followed.  The proposed new sections are more likely to be useful when there are no laws in place. 

3 Preclusion of Disclosure if it would be Contrary to Laws and Regulations 

We note that paragraphs 225.27 and 360.26 state: “Disclosure would be precluded if it would be contrary to law or regulation.”   

Is the inclusion of such a definitive statement in the public interest? What if the matter would affect the lives of many members of the 
public? We believe that this statement should not be so definitive. We agree that disclosure should ordinarily be precluded if it would 
be contrary to law or regulation. However, we do not believe that the Code should preclude the ability of a professional accountant 
to make such a disclosure if they believe that such an action was warranted in the public interest. Obviously a professional accountant 
would need to feel very strongly about the impact of the given circumstances to breach a legal requirement.  

See further discussion in our response to Question 7 (d) below. 

29.  ICAZ We believe the general guidance support the implementation and application of the legal or regulatory requirement. For example in our 
jurisdiction the Banking Act requires an auditor to report identified or suspected NOCLA to the Reserve Bank of Zimbabwe, therefore the 
guidance in the code would assist the regulator in achieving this requirement. 

30.  ICPAK We do not see any need for the IESBA Code to provide implementation or application assistance for the profession in different jurisdictions. 
In Kenya, it is illegal for auditors to break client confidentiality, other than as explicitly provided in law. In our view, the IESBA is not tasked 
with providing guidance to supplement (a variety of differing national) laws or regulations at an international level. Besides making the Code 
questionable in terms of its likely effectiveness as guidance to supplement specific national laws, certain aspects of the proposals remain 
potentially detrimental to the profession and to audit quality, and as such are not in the public interest. 

The Code needs to be very clear on this point, so as to preclude misunderstanding in this highly sensitive aspect. Whilst the last sentence 
of paragraph 225.29 the Code does state “Disclosure would be precluded if it would be contrary to law or regulation”, this information may 
be easily overlooked when other paragraphs are read in isolation. Paragraphs 225.10, 225.19 and 225.33 serve to draw PAs’ attention to 
any existing obligations under national laws and regulations that require NOCLAR be reported to an external authority. As a minimum, it 
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would be equally appropriate to add a further subsection (c) to paragraph 225.19 to draw attention to the fact that national laws may contain 
client confidentiality provisions that expressly prohibit further disclosure, including disclosure under the revised IESBA Code and to 
acknowledge such possible preclusions in paragraph 225.24. 

31.  IDW No.  

The IESBA is not tasked with providing guidance to supplement (a variety of differing national) laws or regulations at an international level.  

Besides making the Code questionable in terms of its likely effectiveness as guidance to supplement specific national laws, certain aspects 
of the proposals (see below) remain potentially detrimental to the profession and to audit quality, and as such are not in the public interest.  

Certainly, we do not see any need for the IESBA Code to provide implementation or application assistance for the profession in Germany.   

In Germany it is a criminal offence for auditors to break client confidentiality, other than as explicitly provided in law. Similar provisions may 
exist in other jurisdictions.  

The Code needs to be very clear on this point, so as to preclude misunderstanding in this highly sensitive aspect. Whilst the last sentence 
of paragraph 225.29 the Code does state “Disclosure would be precluded if it would be contrary to law or regulation”, this information may 
be easily overlooked when other paragraphs are read in isolation. Paragraphs 225.10, 225.19 and 225.33 serve to draw PAs’ attention to 
any existing obligations under national laws and regulations that require NOCLAR be reported to an external authority. As a minimum, it 
would be equally appropriate to add a further subsection (c) to paragraph 225.19 to draw attention to the fact that national laws may contain 
client confidentiality provisions that expressly prohibit further disclosure, including disclosure under the revised IESBA Code and to 
acknowledge such possible preclusions in paragraph 225.24. 

32.  IMA Yes, particularly for auditors. The ED would be strengthened by describing the bounty payments available to whistleblowers in some 
jurisdictions. 

33.  IPA The IPA is of the view the proposed guidance on the reporting NOCLAR to appropriate authorities when required by law or regulation is of 
a very general nature and unlikely to be useful in addressing the requirements of such legislation or regulation. The IPA acknowledges it is 
extremely difficult for the IESBA to provide guidance with appropriate specificity given the need to develop a standard for multiple 
jurisdictions, nonetheless the IPA believes there should be a mechanism to encourage local Boards to add specific guidance.   

34.  IRBA We believe the guidance in the proposals would support the implementation and application of the legal or regulatory requirement in South 
Africa (for PAs in public practice). South Africa has legislation requiring the auditor to report a “reportable irregularity” to the IRBA or to the 
Companies and Intellectual Properties Commission depending on whether the company is subject to an audit or an independent review, 
respectively. However, in addition to the requirement as per paragraph 225.10, we recommend that paragraphs 225.24 (further action) and 
225.27 (reporting to an appropriate authority) should mention that jurisdictions may have more onerous or specific guidance on how to 
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address NOCLAR and the reporting thereof, as is the case with registered auditors’ statutory responsibility to report “reportable irregularities” 
in South Africa. 

Our local legislation (Auditing Profession Act, 2005) defines a “reportable irregularity” as any unlawful act or omission committed by any 
person responsible for the management of an entity, which – 

(a) has caused or is likely to cause material financial loss to the entity or to any partner, member, shareholder, creditor or investor of the 
entity in respect of his, her or its dealings with that entity; or 

(b) is fraudulent or amounts to theft; or 

(c) represents a material breach of any fiduciary duty owed by such person to the entity or any partner, member, shareholder, creditor or 
investor of the entity under any law applying to the entity or the conduct or management thereof. 

35.  JICPA We believe that the proposed guidance would support the implementation and application of the legal or regulatory requirement, except for 
the proposed provisions concerning PAPP providing non-audit services and non-senior PAIBs discussed above and points made in our 
other comments. 

36.  JTG Yes, I do. 

37.  KICPA As mentioned in the general comments, applying the Code’s requirements in conjunction with local laws and regulations is difficult, in case 
the laws and regulations mandate a disclosure to an appropriate authority and the Code additionally requires the disclosure. Selecting the 
stricter ones between the laws and regulations and the Code would be difficult as well. 

38.  KPMG We believe the guidance in the proposals would support and complement the application of applicable legal or regulatory requirements to 
report identified or suspected NOCLAR and therefore may be of benefit in stimulating an increase in such reporting.  

We consider that the proposals help to emphasise the responsibility of PAs to comply with laws and regulations of this nature, and provide 
useful context to enable PAs to better understand the nature of such requirements. 

39.  MCPA1 Yes, a good support will be given 

40.  MCPA2 Would have to review the laws and regulations of the countries to define that there is indeed something suspicious or identifiable default, if 
the code is more complex your we will complicate to applicable laws and regulations of the countries. 

41.  MCPA3 I consider that the measures or consequences for engaging in an act of non-compliance are clear and help his legal application also is 
structured in a way that can identify cases and is due to meet. 
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42.  MCPA4 Yes, the revealing and reporting of an NOCLAR as it is considered in the proposal provides enough clarity as how the PC-Auditor should 
react, the promptly notifications to those charge with governance or authority so they can rectify, deter or disclose the matter. 

In comparison, the Code of Ethics of the Mexican Institute of Accountants allows also the reporting NOCLAR´s when it is required by law 
even the information is confidential. (140.7) 

43.  MCPA6 Yes, provided it is believed or authority is designated, such as the Association of Professional Accountants or the equivalent in each country, 
with sufficient authority to protect the professional accountant of reprisals that they can exercise against people involved in the non-
compliance with the relevant laws or regulations. 

44.  MIA We believe that the guidance in the proposals supports the implementation and application of the legal or regulatory requirement. 

45.  MICPA The Institute is of the view that the guidance would support  the implementation and application of the legal or regulatory 
requirement in the case where law or regulation requires the reporting of identified or suspected NOCLAR to an appropriate authority. 

46.  NYSSCPA We agree that the guidance in the Proposal supports the implementation and application of legal or regulatory requirements when the 
reporting of identified or suspected non-compliance with laws and regulations (NOCLAR) is required.   

47.  PAIBC We partly agree, as this depends on the nature of the applicable legal and regulatory requirements. With respect to the usefulness of this 
guidance in supporting the application of the fundamental principles of the Code, see our general comments above. 

48.  PICPA The committee is not aware of any conflicts between the proposed guidance and any laws or regulations that require the reporting of identified 
or suspected NOCLAR to an appropriate authority. 

49.  RSM Yes, the guidance explains the key steps and assessments in sufficient detail. 

50.  SAICA Yes, SAICA is supportive of the guidance provided, however we recommend that paragraphs 225.24 (further action) and 225.27 
(determining whether to disclose the matter) should take into account that local jurisdictions may have more onerous or specific guidance 
on how to address NOCLAR’s and the reporting thereof and these requirements be adhered to if more onerous than the current code.” 

Both Namibia and South Africa have legislation requiring the Auditor to report certain types of unlawful acts to a regulator in certain 
circumstances. The auditor in Namibia is required to report a “material irregularity” to the Public Accountants and Auditors Board and in 
South Africa the auditor is required to report a “reportable irregularity” to the Independent Regulatory Board for Auditors or to the Companies 
and Intellectual Properties Commission depending on whether the company is subject to an audit or an independent review. Further 
reporting responsibilities can be found in numerous other Acts within the South African legislative environment, each requiring the auditor 
to report any irregularities to the respective regulator. These include the Financial Advisory and Intermediary Services Act, Long Term 
Insurance Act, Short Term Insurance Act, Banks Act and the Collective Investment Scheme Act. These reporting obligations are very 
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specific and not as widely defined as they are in the ED. SAICA believes that the proposals support the implementation and application of 
our legal or regulatory requirement since they do not restrict our ability to report unlawful acts. 

Section 225.10 clearly requires the reporting PA understand the Regulatory duties which must be fulfilled as well as again later in paragraph 
225.33.   

51.  SMPC We believe that where law or regulation requires the reporting of an identified or suspected NOCLAR to an appropriate authority, the 
guidance may support the implementation and application of the legal requirement. However, it is not within IESBA’s mandate to provide 
guidance to supplement the wide variety of different national laws and regulations. 

The proposed paragraphs 225.10, 225.33 and 360.10 highlight that the PA should obtain an understanding of the legal and regulatory 
provisions in their country. The Board could consider whether it should be made clearer in these paragraphs that the national legal or 
regulatory provisions should prevail over the Code. 

52.  UKFRC Each of the sections identifies that there may be legal or regulatory provisions governing how professional accountants shall address non-
compliance with laws and regulations, and that the professional accountant should obtain an understanding of and comply with those 
requirements. However, with respect to reporting to an appropriate authority, there are unhelpful inconsistencies in the requirements and 
guidance for the different categories of professional accountant. 

The sections for auditors and senior professional accountants in business include explicit requirements to comply with applicable legal and 
regulatory provisions governing reporting to an appropriate authority (paragraphs 225.19 and 360.17(b)). However, such an explicit 
requirement is not included for professional accountants in public practice providing professional services other than audits of financial 
statement – there is just guidance that “further action may include … Disclosing the matter to an appropriate authority notwithstanding that 
there is no legal or regulatory requirement to do so.” Nor is there such an explicit requirement for other (non-senior) professional accountants 
in business – there is just guidance that “In exceptional circumstances, the professional accountant may decide that disclosure of the matter 
to an appropriate authority is an appropriate course of action.”’ 

We believe that there should be a requirement for all professional accountants who identify actual or suspected non-compliance with laws 
and regulations [in the course of their work], to determine whether they have a responsibility to report the matter to an appropriate authority. 
This would reflect a general ethical responsibility to act in the public interest and also assist preventing professional accountants from 
themselves committing an offence by failing to make a report when there is a legal or regulatory requirement to do so. For example, under 
the UK Proceeds of Crime Act 2002 there are reporting requirements in relation to known or suspected money laundering that are applicable 
to all persons working in a ‘regulated sector’, and failure to make such a report when appropriate is itself an offence. 

53.  WPK The objective of providing guidance to PAs on how to react in instances of suspected or identified NOCLAR is well intended. We question 
whether it is the responsibility of the IESBA Code to set provisions at an international level that may conflict with applicable local laws or 
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regulatory requirements. Therefore, we welcome that IESBA included a reference in the ED that “disclosure would be precluded if it would 
be contrary to law or national regulation”. However, we would suggest giving this provision more prominence (see our response to question 
7 d). 

Irrespective of this point, we consider the proposals in the ED to present an ambiguous picture (see question 2). 

54.  XRB The NZAuASB’s response is limited to the proposals for auditors of the financial statements and other assurance practitioners in public 
practice that provide other assurance services to a client.  

The NZAuASB considers that the guidance is clear for auditors, but that the guidance for other assurance practitioners (performing 
assurance services other than audits of financial statements) could be clearer. There is a clear requirement in paragraph 225.19 for the 
auditor to comply with applicable laws and regulations governing the reporting of non-compliance to an appropriate authority. However, 
there is no such explicit requirement for assurance practitioners performing assurance services other than audits. Other assurance 
practitioners only need to consider the legal and regulatory framework when determining if further action is needed, and then only as one 
of many other factors noted (refer paragraph 225.42).     

Recommendation 

The NZAuASB recommends that paragraph 225.19 should also apply to other assurance practitioners performing other assurance services. 
The NZAuASB considers it appropriate to require the assurance practitioner to comply with applicable laws and regulations governing the 
reporting of NOCLAR to an appropriate authority in all assurance engagements, not just audits. This would already be addressed by the 
law and by the auditing and assurance standards, so there is no need for the Code of Ethics to only emphasise this point for audit 
engagements.  

If the legislation applied more broadly than to an audit it should be complied with by the assurance practitioner and where the law does not 
cover other assurance engagements, expanding the requirement in the Code has no impact other than to streamline the Code. 
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Where there is no legal or regulatory requirement to report identified or suspected NOCLAR to an appropriate authority, do respondents believe the 
proposals would be helpful in guiding PAs in fulfilling their responsibility to act in the public interest in the circumstances? 

 

# Source Comment 

1.  AAT AAT considers that the additional guidance provided to PAs to support them in evaluating how to fulfil their responsibility to act in the public 
interest is an extremely helpful addition to the Code, where there is no legal or regulatory requirement to report. 

2.  ACCA ACCA is broadly supportive of the differential approach and the four categories of professional accountant set out within the proposed 
sections of the Code. (See question 6.) However, we perceive the proposed structure of sections 225 and 360 to be potentially confusing 
and unnecessarily repetitious, while there are also inconsistencies between paragraphs that, we believe, are intended to be consistent. For 
example: 

• We believe that section 225 should start by setting out the responsibilities of management and those charged with governance, followed 
by the purpose and scope of the provisions. The responsibilities of all professional accountants in public practice should then be set 
out, followed by the additional responsibilities of those performing audits of financial statements. This would provide less scope for 
inadvertent inconsistencies, and make it easier for the professional accountant to be clear about his or her responsibilities in different 
situations. 

• A similar structure would enhance clarity within section 360. This approach would also make it easier for paragraphs such as 360.15 
to explain the subtly different responsibilities of the senior PAIB compared with the requirements of paragraph 360.32. In such context, 
the definition of a senior PAIB would also be easier to understand. 

• An example of an unexpected inconsistency between the provisions relating to auditors and those relating to other professional 
accountants in public practice is paragraph 225.16 (which only appears to apply to auditors). Surely, this would be useful guidance to 
all professional accountants in public practice. 

• Similarly, paragraph 225.22 includes guidance on relevant considerations that would be useful to all professional accountants in public 
practice. Although the information on which to judge the response of management is more likely to be available to auditors than to 
others, as guidance, it should not be restricted to auditors by the way in which this section of the Code is structured. 

• Paragraphs 225.3, 225.17 and 360.3 all consider the purpose of alerting management or those charged with governance. In respect 
of a non-compliance that has already occurred, there is no mention of management taking action to address the non-compliance with 
the person responsible. 

• Paragraphs 225.3 and 360.3 state that the objectives of the professional accountant include taking ‘such further action as may be 
needed in the public interest’. The use of the word ‘needed’ would suggest that the public interest can always be identified and that 
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there may, on occasions, be a requirement for the professional accountant to disclose the matter to an appropriate authority. Therefore, 
we proposed that the word ‘needed’ should be replaced by the word ‘appropriate’. 

• In considering what constitutes the public interest, paragraphs 225.4 and 360.4 refer to immediate or ongoing consequences, but omit 
reference to probable consequences. 

• Guidance on withdrawing from an engagement or resigning is expressed in different ways throughout the proposed sections 225 and 
360. In itself, withdrawing or resigning does little to further the objectives of the professional as set out in paragraphs 225.3 and 360.3. 
We suggest it should be removed from paragraphs 225.24 and 360.23, but expanded upon in paragraphs 225.30 and 360.29, so that 
the context and relevance of withdrawing or resigning are made clear. 

• For a professional accountant in public practice whose firm is not auditor of the client entity, paragraph 225.43 proposes disclosure to 
the external auditor as a possible further action, but does not explain to what end. 

• The two proposed sections provide guidance on determining whether to disclose a matter to a relevant authority, but do not consider 
the timeliness of possible disclosure or the means by which the disclosure should take place. 

• For greater clarity, paragraph 225.29 should reiterate the importance of seeking advice, while safeguarding confidentiality. We also 
suggest that the statement at the end of paragraph 225.27 that disclosure would be ‘precluded if it would be contrary to law or regulation’ 
would be better placed next to the statement in paragraph 225.29 that appropriate disclosure would not be considered a breach under 
section 140 of the Code. Similar comments apply to paragraphs 225.44 and 225.45, paragraphs 360.26 and 360.28, and paragraph 
360.34. 

• The documentation provisions in paragraph 360.35, which apply to all PAIBs, omit reference to discussions with the PAIB’s immediate 
superior (in the case of a PAIB who is not a senior PAIB). 

It is important to make this guidance as clear as possible, in order to bring about the required behaviours of professional accountants. With 
this in mind, the impact of the threat of legal liability perceived by the professional accountant must not be underestimated. 

We believe that the proposals will be helpful in guiding professional accountants in fulfilling their responsibility to act in the public interest. 
However, for accountants in public practice, their obligations must not be extended beyond those under International Standards on 
Auditing. For example, under ISA 250, Consideration of Laws and Regulations in an Audit of financial statements, paragraph 10 states that 
the objectives of the auditor are: 

 ‘(a) To obtain sufficient appropriate audit evidence regarding compliance with the provisions of those laws and regulations generally 
recognized to have a direct effect on the determination of material amounts and disclosures in the financial statements; 

 (b) To perform specified audit procedures to help identify instances of non-compliance with other laws and regulations that may have a 
material effect on the financial statements; and 



NOCLAR – Supplement B – Compilation of Responses to ED Questions 
IESBA Meeting (March 2016) 

 

Supplement B to Agenda Item 2 
Page 16 of 158 

# Source Comment 

 (c) To respond appropriately to non-compliance or suspected non-compliance with laws and regulations identified during the audit’. 

3.  AIC Yes, they are an appropriate way forward. 

4.  AICPA In general, we do believe the proposals will be helpful to professional accountants in fulfilling their responsibilities to act in the public interest.  
However, see our other comments within this letter for our recommendations and proposed edits to improve the guidance. 

5.  APESB Subject to APESB’s recommendations (refer page 2), we believe that IESBA’s proposals provide useful guidance to a PA when fulfilling 
their responsibility to act in the public interest. 

6.  BDO In general, we do believe the proposals will be helpful to PAs in fulfilling their responsibilities. However, we do not consider the use of the 
term ‘public interest’ to be particularly helpful. The profession as a whole has had limited success in defining what public interest means in 
this context and has only managed it in terms of defining PIEs and non-PIEs, a distinction the Board has purposefully not adopted. We 
question the appropriateness of requiring individual PAs to assess what is in the public interest as opposed to using the benchmark of 
integrity and professional behaviour, which are well established and understood principles.    

Furthermore, where governments and regulators have not defined statutory reporting requirements, the presumption should be they have 
found no public interest to protect in this regard. Before a PA breaches confidentiality to the client, they should be required to have good 
cause to rebut this presumption. 

7.  BT In instances where there is no legal or regulatory requirement to report identified NOCLAR to an appropriate authority, the guidance may 
be helpful only where the absence of such will not militate against the professional accountant: as the consultation itself makes clear, the 
laws in some jurisdictions are silent on such requirements but be quite draconian so far as breach of confidence is concerned. 

The practicalities of implementing the Code may be particularly difficult for the professional accountant in such an environment. The absence 
of LPP or a safe harbour is a severely limiting factor.  

The uniform application of the Code, particularly as international networks develop, will depend not only on commonly accepted standards 
but a substantially common regulatory environment in which they can be implemented meaningfully.    

8.  CIMA Yes but it should be made clearer that the PA should exercise professional judgement to consider options for action and reach the most 
appropriate course of action rather than seeking answers from a list. 

It is impossible to predict the future and scale of potential harm. Any guidance should enable PAs to make a proportionate and balanced 
response to any NOCLAR and to respond appropriately to their level of suspicion. 

The guidance should also be cross referenced to the duty of confidentiality and the guidance as to when the public interest overrides the 
PA’s duty to employer or client. 



NOCLAR – Supplement B – Compilation of Responses to ED Questions 
IESBA Meeting (March 2016) 

 

Supplement B to Agenda Item 2 
Page 17 of 158 

# Source Comment 

9.  CNDCEC Our answer is no. The concept of “public interest” - as we have seen in many other occasions - is vague and indefinite and this does not 
really guide PAs in solving their ethical issues, while it places heavy responsibilities on professionals. For illustrative purposes, assuming 
that a company has unlawfully concealed its distress to obtain credit - if the credit in excess can be reduced and cancelled through a sound 
financial plan, would it be in the public interest to report the unlawful action, thus probably leading to the insolvency of the company? or 
would the main objective rather be to promote its recovery? If the public interest is considered as a synonym of lawfulness, a report should 
be made; while if the general economic wealth and good are considered, it should not. This proves that there is in fact no guidance. 

10.  CPAA The difficulty with the proposed guidance remains in the existing coverage of public interest in the Code, which states in paragraph 100.1:  
‘In acting in the public interest, a professional accountant shall observe and comply with this Code. If a professional accountant is prohibited 
from complying with certain parts of this Code by law or regulation, the Member shall comply with all other parts of this Code’.  

However, the proposed guidance emphasises the dilemma professional accountants could face and does not provide any actual guidance 
in resolving it.  It requires professional accountants to consider non-compliance with the fundamental principle of confidentiality, when not 
required by law or regulation, in order to act in the public interest.  

While we find the current proposals of some value, we question how they are going to assist professional accountants to deal with the real 
dilemma of choosing between client confidentiality and a public interest disclosure. We are of the view that this is a determination that will 
be based on moral and professional judgement, which the proposed guidance does not and cannot provide.  The proposed guidance 
outlines a possible process, which may be appropriate in some, arguably ideal, circumstances and contexts.  

11.  CPA Canada Generally, we agree that the proposals would be helpful, noting, however, that jurisdictions such as Canada that do not have legal or 
regulatory requirements to report NOCLAR also tend to lack effective legislative protection for whistleblowers. As such, the guidance 
provided with respect to the withdrawal from the professional or employment relationship may be the only resultant action. In considering 
cases where further action may be required, we believe that PAs may seek greater guidance because of the lack of protection in, for 
example, advising an appropriate authority without a legal requirement to do so. Without legal requirements to report or protection from 
reporting, we note that the burden of the Code upon PAs may increase in ways that we are unsure as to the outcome. Examples include: 

• the appropriateness and economic implications of an expanding scope of work not agreed to or authorized in an engagement letter,  

• the possible effect on the relationship between the PA and the client or employer with respect to the future sharing of potential NOCLAR-
related information, and 

• the possible legal liability and insurance exposure that could emanate from actual or potential NOCLAR disclosure.  

Furthermore, in some jurisdictions, confidentiality by PAs is a requirement, as is the case for example in the Province of Québec, where 
professional secrecy is provided for under section 9 of the Québec Charter of Human Rights and Freedoms. As a result, PAs may not be 
in a position to follow the guidance provided. 
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12.  Crowe The proposals will assist professional accountants with fulfilling their responsibility to act in the public interest. Again, communication and 
training, in collaboration with professional bodies will be vital. 

13.  DE Yes, I believe the proposals would be helpful in guiding PAs in fulfilling their responsibility to act in the public interest in the circumstances.  
I understand that the Board´s, if agrees, observe the public sector in this fact, because public interest is more complex considering regulator 
and user of information. 

14.  DTT We believe the proposals will help PAs understand and fulfill their responsibility to act in the public interest, but the provisions are predicated 
on the assumption that the PA has the necessary information to make certain judgements and determine whether further action is needed.  
The proposals do not address the situation or provide guidance on what can be done if, despite best efforts, the PA does not have sufficient 
information to be able to determine whether further action is needed and meet the objectives of the proposal.  There are also other areas 
where additional guidance would be useful to lead to a consistent application of the standard and these matters are more fully described 
below. 

15.  EY Yes.  We believe the proposal will be helpful to PAs in fulfilling their responsibility to act in the public interest and we believe the framework, 
subject to our observations contained herein, provides a reasonable basis for PAs to determine whether or not to report identified or 
suspected NOCLAR to an appropriate authority in the absence of a legal or regulatory requirement. 

16.  FEE FEE fully subscribes to the importance of the public interest for the credibility of the accountancy profession and is supportive of frameworks 
and initiatives in relation to PA’s duty to “act in the public interest”. FEE also recognises the efforts made by the Board in addressing public 
interest issues of subjectivity and differing approaches by introducing the concept of substantial harm to interests of stakeholders or the 
wider public.   

Nevertheless, the concept has not been developed sufficiently enough to enable it to address the differing public interest expectations. This 
concept will not prove workable in practice without detailed criteria as to how it can be assessed. Care should be taken to avoid the phrase 
being used as a way of extending general law enforcement responsibilities to the profession as a whole. As an example, from paragraph 
50 onwards, IESBA rightly acknowledges that “public interest” is “too broad and vague” as a threshold. In Section 225.4, IESBA nonetheless 
tries to determine what constitutes the public interest, and in Section 225.25 the “third party test”, which is already a proxy, refers to the 
broad and vague concept of public interest as the benchmark for the PA’s judgement. Such subjective concepts cannot, in our view, be 
properly addressed in a Code with an international remit, and any attempt to do so could lead to inconsistent application and prove 
unworkable.   

17.  FKA Yes.  However, in Jurisdictions where there is no whistle blowing legislation PA may find it difficult to report, unless there is some form of 
protection. 
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18.  French 
Institutes 

As an overall comment, both Institutes believe that the ED contains substantial improvements compared with previous 
versions provided by IESBA. We particularly welcome the last sentence of paragraph 225.27 which states very clearly that 
"disclosure would be precluded ifit would be contrary to  law or regulation". Both Institutes understand the logic which is contained 
in the guidance suggested to PAs (professional accountants) concerning their responsibility to act in the public interest. We 
recognize the importance of public interest for the credibility of the accountancy profession. However there is currently no 
clear definition or even no common understanding of the notion of "public interest". We consider the definition proposed by § 225.4 
not to be useful, being too large or somehow indefinite by including "or the wider public", a term whichis also used in §225.7. We are 
concerned that without robust criteria as to what constitutes the public interest allowing the PA to determine whether the reporting 
of a particular individual suspected illegal act is or is not in the public interest will lead to inconsistent application. Subjective and 
cultural differences cannot be properly dealt with in an international code and will probably lead, too, to inconsistent application. 

We also draw your attention to the fact that all our members are currently subject to a reporting obligation under certain conditions 
exclusively in the case of suspicion of money laundering, terrorist financing and proceeds of crimes. 

Accordingly any other type of disclosure (but the ones specifically applicable to the statutory auditors) in our country would constitute 
a serious breach of professional secrecy which can be subject to criminal sanctions (cf. our general comments above). 

19.  FSR We recognise the importance of the public interest for the credibility of the accountancy profession. However, IESBA should be aware that 
there is no clear definition and common understanding of “public interest”. Care should be taken to avoid the phrase being used as a way 
of extending general law enforcement responsibilities to the profession. 

As an example, in paragraph 50 onwards, IESBA acknowledges that “public interest” is “too broad and vague” as a threshold. In section 
225.4, IESBA nonetheless tries to determine what constitutes the public interest, and in 225.25 the “third party test”, which is already a 
proxy, refers to the broad and vague concept of public interest as the benchmark for the PA’s judgement. 

In the absence of robust criteria, we are concerned that requiring the individual professional accountant to determine whether the reporting 
of a particular individual suspected illegal act is or is not in the public interest will lead to inconsistent application. 

Subjective and cultural differences cannot be properly dealt with in a global Code. An attempt to do so will lead to inconsistent application 
and prove unworkable. 

20.  FT We believe where there is no guidance, the proposals could support the implementation and application of the legal or regulatory 
requirement, but this proposal alone is not an assurance that PAs will fulfill their responsibility to act in the public interest in the 
circumstances. 

21.  GAO We believe the drafted language would succeed in guiding PAs in fulfilling their responsibility to act in the public interest. 
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22.  GT We believe the proposals would be helpful in guiding professional accountants in fulfilling their responsibility to act in the public interest 
when there is no legal or regulatory requirement to report identified or suspected NOCLAR. The proposals provide professional accountants 
with a balanced framework for addressing these matters. 

23.  HKAB We believe that the proposals, as drafted, would result in Professional Accountants (“PAs”) taking unnecessary action on actual or 
suspected NOCLAR that are more serious than “clearly inconsequential” (a threshold which we believe is too low) but less serious than 
causing “substantial harm”. In all such cases, the proposed guidance sets prescriptive rules for specific actions to be taken by PAs. 
We consider that the guidance should be shorter and more principles-based than the proposals in the ED. 

We believe that the proposals, as drafted, would result in PAs taking on an unnecessary, and possibly inappropriate, level of 
responsibility in respect of many matters that are either of little significance, or that are being appropriately addressed within the 
organisation (for example, by a compliance or legal department). 

24.  HKICPA We consider the proposals, in overall, provide guidance for professional accountants in fulfilling their responsibility to act in the public interest 
in the circumstances where there is no legal or regulatory requirement to report identified or suspected NOCLAR to an appropriate authority. 
Having said that, in order to ensure consistent and appropriate application of the proposed requirements, we consider it would be helpful to 
provide clarification on the threshold for taking further action. Please refer to our response to Question 7 for detail of clarifications we 
suggested. 

25.  ICAEW Our understanding of the public interest concept is that the responsibility to act in the public interest rests with the profession as a whole 
which will develop such requirements with the public interest in mind. Therefore individual accountants discharge that obligation by following 
the requirements of the professional codes.  

In this context it is apparent that the exposure draft has been developed with public interest considerations in mind. Clearly, given the 
framework adopted, some criteria needs to be adopted for accountants to decide when to override confidentiality and make disclosure, and 
it is not unexpected for the public interest to be used as the basis of such  criteria. However we believe it is important not to suggest that 
some separate obligation to act in the public interest rests with the individual accountant.  

Furthermore, no consistent definition of public interest exists and the term is often misused. The concept has not been developed fully 
enough to overcome issues of subjectivity and differing approaches internationally. The concept should therefore not be used too liberally 
without detailed criteria as to how it can be assessed. Care should also be taken to avoid the phrase being used as a way of extending 
general law enforcement responsibilities to the profession.  

26.  ICAG We generally answer yes to the question 2. The standard appears to discuss a thought process that the PAs will need to go through to 
reach a decision on the specific actions to take. The requirement to also clearly document each step of the way the discussions are held, 
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the judgements exercised, imposes some discipline that will enhance the quality of decisions reached in the absence of a clear legal 
framework requiring reporting NOCLAR to an appropriate authority.  

In addition, the proposals ensure that PAs do not turn a blind eye to identified or suspected NOCLAR and that they do not, through their 
actions or inactions, bring the profession into disrepute. The objective of the proposals is to enable PAs to comply with the fundamental 
principles of integrity and professional behaviour. Also, the proposal seeks to be alerting management or, where appropriate, TCWG, to 
seek to: 

(a) Enable them to rectify, remediate or mitigate the consequences of the NOCLAR or suspected NOCLAR;  

(b) Deter the commission of the NOCLAR where it has not yet occurred. 

Again, the proposal has some guidance on factors to consider in determining what constitutes the public interest in the context of responding 
to identified or suspected NOCLAR. Fulfilling these objectives will enable PAs to meet their over-riding responsibility to act in the public 
interest.     

27.  ICAP Where there is no legal or regulatory requirement to report identified or suspected NOCLAR to an appropriate authority, the proposed 
guidance is helpful as PAs have defined course of path to follow in identifying and responding to NOCLAR to appropriate authority. 

28.  ICAS As noted above, where there are no legal or regulatory requirements to report identified or suspected NOCLAR to an appropriate authority, 
the guidance may be helpful, however the practicalities of actually implementing the Code may be particularly difficult for the professional 
accountant in such an environment. 

There needs to be legal privilege or protection for those who report – ‘a safe harbour’.  The suggestions within the Exposure Draft may be 
sensible in theory, but could be extremely difficult to carry out in practice, particularly in certain jurisdictions.  There are aspects that one 
would be unable to apply in certain jurisdictions.   

We also believe there is a responsibility on IFAC to promote the need for appropriate safe harbour provisions to become the norm in 
jurisdictions. If governments are genuinely serious about tackling these issues, the G20 and G8 need to be taking the lead. There is a need 
for a genuine level playing field between the disclosure obligations placed on professional accountants and those placed on others providing 
services of the same or a similar nature.  

29.  ICAZ Generally the guidance would be helpful as the PA’s obligations to act in the public interest are clear when responding to an identified or 
suspected NOCLAR.  

Sect 225.4 of the code gives guidance on factors to consider when determining public interest; we however believe a few examples may 
be needed to assist PA’s in interpreting this guidance. 
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30.  ICPAK As explained above, we believe that IESBA is not the appropriate party to either require or “allow” a breach of client confidentiality beyond 
existing provisions within national laws and regulations. 

The IESBA proposals in regard to a) the matters an auditor would (under the Code) potentially disclose to an external authority and b) the 
circumstances surrounding a determination to do so are (necessarily – given the nature of an international Code) overly vague. In our view, 
this lack of precision creates considerable uncertainty. Should IESBA, however, retain this aspect of its proposals, we believe that when 
there is no legal or regulatory requirement to report identified or suspected NOCLAR to an appropriate authority the Code needs to allow 
the auditor to weigh up the public interest implications of disclosure on the one hand against a breach in client confidentiality on the other 
in determining which should prevail in the individual audit engagement circumstances. This should involve consideration of aspects such 
as legal risks associated with the auditor potentially making a false accusation, and breaking client confidentiality without the client’s 
knowledge or in the absence of the client’s explicit permission. 

In paragraph 225.14 IESBA rightly recognizes that “Whether an act constitute actual non-compliance is ultimately a matter for determination 
by an appropriate legal or adjudicative body.” On this basis it would be appropriate for the determination required of the auditor to include 
a consideration of the likelihood of prosecution as a factor in determination of further action. 

In addition, we note that the proposals do not give due regard to factors such as the contractual obligations to uphold client confidentiality. 
These ought to be addressed, as without this a PA complying with this aspect of the Code might be in breach of contract. 

31.  IDW No.  

As explained in our accompanying letter we have serious concerns as to the Code seeking to “allow” (or, as we contend, including a de 
facto requirement in certain circumstances) breaches of client confidentiality in the manner proposed and retain our belief that IESBA is not 
the appropriate party to either require or “allow” a breach of client confidentiality beyond existing provisions within national laws and 
regulations.  

The IESBA proposals in regard to a) the matters an auditor would (under the Code) potentially disclose to an external authority and b) the 
circumstances surrounding a determination to do so are (necessarily – given the nature of an international Code) overly vague. This lack of 
precision creates considerable uncertainty as explained in the accompanying letter.  

Should IESBA, however, retain this aspect of its proposals, we believe that when there is no legal or regulatory requirement to report 
identified or suspected NOCLAR to an appropriate authority the Code needs to allow the auditor to weigh up the public interest implications 
of disclosure on the one hand against a breach in client confidentiality on the other in determining which should prevail in the individual 
audit engagement circumstances. This should involve consideration of aspects such as legal risks associated with the auditor potentially 
making a false accusation, and breaking client confidentiality without the client’s knowledge or in the absence of the client’s explicit 
permission. 
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In paragraph 225.14 IESBA rightly recognizes that “Whether an act constitute actual non-compliance is ultimately a matter for determination 
by an appropriate legal or adjudicative body.” On this basis it would be appropriate for the determination required of the auditor to include 
a consideration of the likelihood of prosecution as a factor in determination of further action.  

In addition, we note that the proposals do not give due regard to factors such as the contractual obligations to uphold client confidentiality. 
These ought to be addressed, as without this a PA complying with this aspect of the Code might be in breach of contract. 

32.  IMA Partly. The ED would be strengthened by describing the bounty payments available to whistleblowers in some jurisdictions. 

33.  IPA The IPA believes the guidance will be useful in determining an appropriate response to NOCLAR. 

34.  IRBA We believe the proposals would be helpful in guiding PAs in fulfilling their responsibility to act in the public interest in the circumstances 
where there is no legal or regulatory requirement to report identified or suspected NOCLAR to an appropriate authority. It must be noted 
however that the subjective nature of applying thresholds such as “clearly inconsequential” and “substantial harm” or “serious adverse 
consequences” will create inconsistencies in the application of the guidance. The IESBA may wish to consider providing a range of 
examples, or principles to apply such thresholds. 

35.  ISCA Unlike senior professional accountants in business (PAIBs), other PAIBs are not required to understand “the potential consequences to the 
employing organisation, investors, creditors, employees or the wider public” (refer to 360.31 vs 360.14). Notwithstanding that the IESBA 
had clarified in paragraph 67 of the Explanatory Memorandum that senior PAIBs should have a greater responsibility to take action in 
response to identified or suspected NOCLAR than other PAIBs, we are of the view that other PAIBs should nevertheless make an attempt 
to understand the potential consequences of suspected NOCLAR to obtain a more holistic understanding of the issue. 

Also, we do not feel that imposing this additional requirement would be onerous on other PAIBs as paragraph 360.32 permits the other 
PAIBs to consult with others within the employing organisation, a relevant professional body or legal counsel. Thus, we recommend that 
the last bullet point in paragraph 360.14 should also be added to paragraph 360.31. 

Furthermore, it would be useful if the IESBA could include the illustrative flowchart applicable to auditors in Appendix 2 of the Explanatory 
Memorandum, in the IESBA Code of Ethics for Professional Accountants (the Code). The illustrative flowchart has significantly enhanced 
the understanding of the framework for response to NOCLAR. Hence, we strongly suggest that the flowchart be included in the Code. We 
would also encourage the IESBA to consider creating flowcharts for the other three categories of professional accountants and including 
them in the Code itself. We believe that a good understanding of the framework will promote the application of the Code among professional 
accountants. 

36.  JICPA We believe that the proposals would be helpful in guiding PAs in fulfilling their responsibility to act in the public interest, except for the 
proposed provisions for PAPP providing non-audit services and non-senior PAIBs discussed above and points made in our other comments. 
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37.  JTG Yes, I do. 

38.  KICPA Requiring professional accountants to communicate with TCWG and investigate and rectify non-compliance, calling for corrective measures 
at the same time, contributes to safeguarding the public interest, as it believes. However, as explained in the general comments, having 
professional accountants determine whether actual or potential harm occurred and disclose outside the client could result in wrong 
judgements, which could lead to market confusion, ending up with a negative impact on protecting the public interest. 

39.  KPMG We believe that, in the absence of legal or regulatory requirements to report identified or suspected NOCLAR to an appropriate authority, 
the proposals would be helpful in guiding PAs to fulfil their responsibility to act in the public interest. 

Firstly, we note that paragraph 225.27 states that such disclosure would be precluded if it would be contrary to law or regulation.  We are 
supportive of the inclusion of such a clear statement since it is important that the Code does not place PAs in a difficult position with regard 
to following a course of action that may result in a breach of prevailing laws, such as those addressing confidentiality.   

We welcome the focus on auditor communication with an appropriate level of management and TCWG, whilst obtaining an understanding 
of a matter and considering whether their response is appropriate, including the emphasis placed on related requirements set out in 
professional standards. 

We also consider the factors set out at paragraph 225.27, in guiding PAs in their determination as to whether or not to disclose a matter to 
an appropriate authority, to be helpful and balanced, since they refer to whether or not an appropriate authority can be identified; whether 
there would be robust protection from liability or retaliation, and whether there would be a risk of harm to the accountant or other individuals.  
Since related protections attach to pre-existing laws and regulations, it is important that the Code gives clear recognition to these matters, 
which may present particular complexity and challenges when there is no legal or regulatory requirement to disclose. 

40.  MCPA1 Yes, it will help as a guide. 

41.  MCPA2 It is possible if the benefit in that, they will be more specific, but also can not give the expected benefit in doing so unfriendly interpretation 
. 

Any statement included in the Code of Ethics for Professional Accountants helpful, and involves us to act this way in real life circumstances. 

42.  MCPA3 I believe that the breakdown by category of the professional accountant about their actions before a failure and duty to give its shares to 
the public interest to correct reporting the case to the competent authority is specified. 

43.  MCPA4 They are helpful; every case should be evaluated in particular as for the risk it represents for the company, third parties, etc. The capability 
of the authority to receive and process a NOCLAR, the practice and expertise of the authority are considered in the proposal. 
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The accountant-auditor is distinguished by the responsibility to act in the public interest complying with the fundamental principles of integrity 
and behavior, so if it is necessary to act and report the NOCLAR beyond management, and those charged with governance, should do it. 

44.  MCPA6 Yes. 

45.  MIA Where there is no legal or regulatory requirement to report identified or suspected NOCLAR to an appropriate authority, we believe that the 
proposed guidance is sufficient in guiding the PAs in fulfilling their responsibility to act in the public interest in the circumstances. 

46.  MICPA The Institute is of the view that the term “public interest” is very onerous and subjective. In this regard, MICPA is of the view that the 
proposals are not sufficient to guide PAs in fulfilling their responsibility where there is no legal or regulatory requirement to report identified 
or suspected NOCLAR to an appropriate authority. 

47.  NBA See our comments under 1. above. 

In addition, we wish to emphasize that we agree with the imposition of the third party test relative to the determination of the need for, and 
nature and extent of, further action (in respect to all PAs, not to PAIBs only). Application of the third party test is the logical result of the 
application of the conceptual framework of the CoE, since the third party test is part of that framework. Different possible outcomes are 
inherent in a conceptual framework approach. What a reasonable and informed third party expects a PA to do, depends on the specific 
facts and circumstances, culture, the general ethical views at that time and the PA’s role and position. 

48.  NYSSCPA We agree that the Proposal would be helpful in guiding professional accountants (PAs) in fulfilling their responsibility to act in the public 
interest when there is no legal or regulatory requirement to report identified or suspected NOCLAR. Paragraph 225.4 of the proposal 
describes how the public interest is dependent upon facts and circumstances, and the nature and extent of the immediate or ongoing 
consequences to the client, investor, creditors, employees or the wider public interest. We suggest providing additional clarity by defining 
the term public interest in the IESBA Code. 

49.  PAIBC We feel it would be more appropriate to report identified or suspected NOCLAR to an appropriate authority to be addressed by national 
legislators and legislative requirements, rather than relying on an ethics code for professional accountants. 

In addition, see our comments to question 7(a) about using the concept of “substantial harm” rather than or as a proxy for “public interest.” 

50.  PICPA The committee agrees that the revised guidance is helpful in guiding PAs in fulfilling their responsibility to act in the public interest. 

51.  RSM Yes, the guidance to determine what is in the public interest and what constitutes substantial harm is clear. This guidance will help Public 
Accountants to fulfil their responsibilities. 

52.  SAICA Yes, SAICA agrees that the proposals will be helpful in guiding PA’s to report identified or suspected NOCLAR to an appropriate authority 
if no legal or regulatory requirements exists, although  the subjectivity of applying thresholds such as “clearly inconsequential” and 
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“substantial harm” or “serious adverse consequences” may create inconsistencies in the application of the guidance. The application of the 
concept of the Reasonable Informed Third Party would however ensure that professional judgement is achieved and applied to each 
situation. 

Acting in the public interest is already acknowledged in the Code of Ethics as a responsibility of the PA in terms of paragraph 100.1 of the 
Code and it is important to note the difference in the suggested Code as the paragraph 225 will not only apply to Public Interest Entities 
(PIE) as defined in paragraph 290.25 to 290.26, but to all entities whether they are PIE or not. This is welcomed as it provides a stricter 
control over NOCLARs. The guidance given is comprehensive and deals with all aspects a PA needs to consider, the documentation that 
is recommended and the inclusion of consideration for the Reasonable Informed Third Party that is used throughout the Code in relation to 
judgemental decision making. 

53.  SMPC In certain jurisdictions legislation prohibits the PA in practice from disclosing information acquired in the course of their professional 
engagement to any person other than their client without their consent or otherwise than as required by specific provisions in law. Therefore, 
disclosure must only be made in these specific circumstances. We are concerned that in seeking to “allow”, the proposals may, in some 
circumstances, effectively “require” breaches of client confidentiality and the IESBA is not the appropriate party to either “require” or “allow” 
such a breach. In our opinion, this remains a matter for legislators, who, in contrast to the IESBA, can ensure an appropriate legal 
environment. In addition, even if the law in a particular jurisdiction is silent on client confidentiality, there may be contractual obligations to 
confidentiality for individual engagements. The Code cannot override such obligations and we are concerned that this is not clear within the 
proposals, including in paragraph 225.29. Ultimately the issue of “allowing” breaches of confidentiality is problematical and unlikely to be 
workable in practice. 

The concept of acting appropriately in the public interest has different meanings worldwide and the Code is not sufficiently clear what this 
may involve and how it should be applied. The Board may wish to consider providing examples of PAs fulfilling their responsibility to act in 
the public interest as a guide for practitioners to better understand the concept and avoid the nature of mandatory requirements. 

As the Board will be aware, the Code is intended for global application and does not recognize the fact that many countries may be less 
developed than others. One area which may cause problems is over the determination of an “appropriate authority” in certain countries. 
This is despite the guidance included in paragraph 225.27. 

54.  UKFRC The proposals are improved over those presented in the previous exposure draft. However, we believe the current proposed requirements 
and guidance could be further strengthened. For example, with respect to auditors, paragraph 225.24 states that “further action may include: 
disclosing the matter to an appropriate authority ….”, and paragraph 225.27 states that “The determination of whether to make such a 
disclosure depends in particular on the nature and extent of the actual or potential harm from the matter to the wider public, including the 
investing public, creditors or employees.” If disclosure to an appropriate authority would, on balance, be in the public interest having given 
due consideration to any potential adverse consequences, and is not precluded by law or regulation, the professional accountant should be 
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required to make such disclosure if it is not made by management or those charged with governance. An example of the way in which these 
requirements are set out in the audit context can be found in ISA 701 ‘Communicating key audit matters in the independent auditors report’ 
paragraph 14.   

The ‘public interest’ is generally recognised as a concept that is difficult to define. Accordingly, guidance to help professional accountants 
judge when a matter is of public interest will be of help. The first three bullet points in paragraph 225.27 and 360.26 give limited examples 
of circumstances that may cause a matter to be judged to be of public interest. We recommend that more general guidance would be 
beneficial. For example, where there is an appropriate authority that is able to receive the information and cause the matter to be investigated 
and action taken, we suggest that matters to be taken into account when considering whether disclosure is justified in the public interest 
may include: 

• The extent to which the suspected or actual non-compliance with law or regulations is likely to affect members of the public; 

• Whether those charged with governance have rectified the matter or are taking, or are likely to take, effective corrective action; 

• The extent to which non-disclosure is likely to enable the suspected or actual non-compliance with law or regulations to recur with 
impunity; 

• The gravity of the matter; 

• Whether there is a general ethos within the entity of disregarding law or regulations; and 

• The weight of evidence and the degree of the professional accountant’s suspicion that there has been an instance of non-compliance 
with law or regulations. 

The last three bullet points of paragraphs 225.27 and 360.26 identify external factors that may affect the determination of whether to make 
such a disclosure. The last two of these points are matters related to protection of the professional accountant, from possible legal action 
or physical harm. We are concerned that the consideration “whether there exists robust and credible protection from civil, criminal or 
professional liability ….” as expressed may encourage a professional accountant not to make disclosure in circumstances where it would 
be appropriate to do so. In many jurisdictions there may not be explicit “robust” legal or regulatory protection, but it may be generally 
established that a professional accountant would not be held in breach of a duty of confidentiality if he/she could demonstrate that they 
acted reasonably and in good faith. We recommend that this point is amended to indicate that if the professional accountant is concerned 
about whether he/she would be open to action in the courts as a result of making a disclosure they should obtain legal advice. Ethical 
requirements go beyond consideration of strict legal liability in applying the public interest test, as referred to above, and in reinforcing 
professional integrity, which may also provide grounds for reporting non-compliance by a client. 

It would also be helpful to provide more guidance, than for example that given in paragraphs 225.30, 225.47 and 360.29, to assist a 
professional accountant in considering whether withdrawal from the engagement and the professional relationship, or resigning from an 
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employing organisation, would be appropriate. Withdrawal / resignation should be considered in light of the seriousness of the matter and 
the balance of the public interest benefits weighed against the adverse consequences. In particular, if the professional accountant 
determines that management and those charged with governance lack integrity the professional accountant should be required to seek to 
disassociate him/herself from the engagement and professional relationship unless prevented from doing so by law or regulation or where 
it would not be in the public interest to do so (e.g. where continuing an engagement could enable a report to users identifying issues). This 
should apply in addition to consideration as to whether to make disclosure to an appropriate authority. 

A professional accountant in public practice, in seeking to disassociate him/herself from the engagement and professional relationship, may 
consider communicating directly with the intended users of the information that was the subject of the engagement and other relevant 
parties. 

We believe that these requirements and considerations should be equivalent in substance for professional accountants in both practice and 
business. When determining appropriate actions, the professional accountant may consider consulting with a relevant professional body 
and/or consulting legal counsel. 

55.  WPK As explained above, IESBA in our view is not the appropriate institution to set up provisions for regulating the disclosure of a suspected or 
identified NOCLAR to an external authority. 

In addition, the guidance and requirements proposed are on the one hand very detailed and to some extent overly complex. They may lead 
to such a density which would hardly be manageable by the profession in practice. Moreover, the precise meaning of some terms remain 
unclear and will depend upon the individual interpretation of the PAs concerned. Hence the process of determining the right action runs the 
risk of becoming a subjective one resulting in a considerable lack of legal certainty. This lack of certainty is even reinforced by the fact that 
in many jurisdictions there is not (yet) a system in place that provides whistleblowing protection. 

The complexity and the lack of applicability becomes particularly clear with respect to the use of the term “public interest”, the definition of which 
has been an issue of a wider debate over the last years not only within IFAC but also within the profession itself. In paragraph 50 onwards of 
the ED IESBA itself rightly acknowledges that he concept of “public interest” is “too broad and vague” as a threshold. Nonetheless, the ED is 
suggesting a determination of what constitutes the public interest in section 225.4, and requires the PA in section 225.25 to use the “public 
interest” as a benchmark for his or her judgement in connection with the “third-party test” which in itself is already a proxy. On this basis, we 
believe that due to cultural differences and the given room for individual interpretation, it is unavoidable that the Code will be inconsistently 
applied, should this approach be maintained. 

On the other hand we note the existence of loopholes and the lack of guidance within the ED with respect to cross-border situations, 
including group audits as well as international non-audit engagements. For example, there are situations where a component audit takes 
place in a jurisdiction with a strict legal duty to preserve confidentiality, like in Germany, whereas the group audit is conducted in another 
country where an override of confidentiality would not be in conflict with the local laws in that country. Such types of situations become even 
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more problematic where jurisdictions are involved the legislation of which has an extraterritorial outreach (e. g. the US FCPA and the UK 
Bribery Act). 

We would also favour a clearer wording in Paragraph 225.13 Sentence 2 in order to underpin the intended purpose of the process stipulated. 
It would be conducive to substitute the word “may” by “is intended to” (prompt management) or the like. 

Last but not least, we would like to draw IESBA´s attention to Paragraph 225.17 which could be misunderstood that further actions from the 
auditor would only be required if management or those charged with governance agree that non-compliance has taken or may take place. 

56.  XRB The NZAuASB’s response is limited to the proposals for auditors of the financial statements and other assurance practitioners in public 
practice that provide other assurance services to a client.  

The proposals are helpful but further clarification is needed about the responsibility of assurance practitioners when there is no legal or 
regulatory requirement to report identified or suspected NOCLAR to an appropriate authority. The framework is currently not clear on what 
the responsibility of the auditor is compared to an assurance practitioner that performs other assurance services and where that assurance 
practitioner communicates a NOCLAR matter to the auditor. 

For example: 

Paragraph 225.39 requires the professional accountant performing services other than an audit for an audit client to communicate a 
NOCLAR matter within the firm, to enable the engagement partner of the audit to be informed about it and to determine how it should be 
addressed in accordance with the provisions of section 225.  

It is not clear how the auditor is required to act on this information compared to the professional accountant communicating the matter to 
the auditor. For example, paragraph 225.11 implies that section 225 is applicable “ if  in the course of performing an audit of financial 
statements the professional accountant becomes aware of  NOCLAR …”.   It is not clear what the auditor’s responsibilities are if the auditor 
is informed about the matter by another professional accountant at a time other than when the audit is in progress. Also, once the auditor 
is informed about the matter, whether the audit is in progress or not, it is not clear what the responsibilities are of the auditor compared to 
that of the other professional accountant.  

A similar comment applies to paragraph 225.40, which states that the professional accountant may also consider communicating the matter 
to a network firm to enable the audit engagement partner of the firm to be informed of it (as opposed to being informed about it and to 
determine how it should be addressed in accordance with the provisions of section 225, which the auditor within the firm is required to do 
as per paragraph 225.39). The subtle difference between 225.39 and 225.40 needs to be further explained and clarified.  

The NZAuASB believes that considering further action does not stop when a professional accountant in public practice performing a service 
other than an audit communicates the matter to the auditor. The primary responsibility for following up on any suspected illegal act should 
remain with the professional accountant, or other advisor, that identifies the concern, even after communicating the matter to the auditor.  
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The NZAuASB further notes that the proposals provide more guidance for the auditor when determining whether to disclose the matter to 
an appropriate authority than for assurance practitioners performing other assurance services for entities. The NZAuASB considers that the 
guidance in paras 225.27 to 225.28 is equally applicable and helpful to other assurance practitioners when considering whether to disclose 
the matter to an appropriate authority notwithstanding that there is no legal or regulatory requirement to do so.   

Recommendations 

i. The reasons for communicating the matter to the auditor should be clarified in the standard, i.e. whether it is a professional courtesy 
to inform the auditor to consider it from a risk management perspective, or whether further action is required by the auditor. This may 
be what the subtle difference in wording in paragraph 225.39 and 225.40 is conveying, however, this is not clear. 

ii. The framework for auditors should specifically address the actions the auditor should take in those circumstances where another PA 
informs the auditor about a NOCLAR matter.    

iii. There should be a requirement that the responsibility for considering further action does not stop when an assurance practitioner 
performing an assurance service other than an audit communicates the matter to the auditor. It should be clear that the primary 
responsibility for following up on any suspected illegal act should remain with the professional accountant, or other advisor, that 
identifies the concern, even after communicating the matter to the auditor.  

iv. The NZAuASB believes that the proposed framework for auditors should also apply to other assurance practitioners.  Should the 
IESBA continue to believe there should be differences, the NZAuASB recommends that the IESBA considers extending the guidance 
in paras 225. 27 and 225.28 to other assurance practitioners providing assurance services other than audits.  
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Do you have views on the practical aspects of the proposals, particularly their impact on the relationship between auditors and audited entities? 

 

# Source Comment 

1.  ACCA Many elements of the financial reporting system already have fiduciary or other legal and professional responsibilities in addressing 
instances of non-compliance. These may be mandated in local laws (eg anti-money laundering). The issues are how clear the laws are, 
what the thresholds are for reporting non-compliance, and consistency between the various jurisdictions. Often, of course, there are no 
bright lines in respect of how and when to report. This creates problems for professional accountants, clients and employing organisations. 

Previous concerns have included the possibility that communications between auditors and audited entities would be stifled due to additional 
reporting obligations being placed upon auditors. Therefore, we support the changes to the proposals in this respect, and we believe that 
relationships will be maintained, because the reporting obligations of auditors will be consistent with the requirements of ISAs. 

2.  AIC When reality becomes more complex, the professionals have the challenge of developed skills, abilities and attitudes to embrace the 
challenge and continue exercising. Ethical, efficient and effective professional should handle those relationships. 

3.  AICPA We support the proposed requirements applicable to auditors and agree they should have greater responsibility with regard to responding 
to a NOCLAR by a client than other professional accountants in public practice. 

4.  APESB Scope of the Auditors’ NOCLAR framework  

We acknowledge that auditors have a greater responsibility to take action particularly due to the nature of the auditor’s remit and that they 
have an operating framework within the statutory audit to report NOCLAR to an appropriate authority. We understand that IESBA is 
distinguishing between audits of financial statements and other assurance services provided by an auditor in the application of the proposed 
NOCLAR framework.  IESBA’s rationale for adopting this approach is due to the provision of review and other assurance engagements 
varying significantly around the world and the perceived lower level of public reliance on these engagements.  

However, APESB is not convinced of IESBA’s argument to limit the auditor NOCLAR framework to audits of financial statements and to 
exclude reviews of financial statements. We note that this will create an internal inconsistency in the Code when compared to engagements 
to which Section 290 Independence-Audit and Review Engagements of the Code is applicable. 

Accordingly, we believe that the NOCLAR framework for auditors of financial statements should apply in a similar manner to section 290 
as:  

• based on IESBA’s research, over 100 countries have adopted the Code globally, which includes the auditor independence 
requirements of section 290;  
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• the global regulatory community uses Section 290 as the basis of auditor independence requirements which includes reviews of 
financial statements; and 

• this will enhance the PAs in public practices’ usability and understanding of the Code as both the auditor independence provisions 
and the proposed NOCLAR frameworks will have equal application. 

Explicit guidance on the action that an external auditor is required to take, upon receipt of information on NOCLAR from other PAs or PAIBs 

We note that other PAs in public practice (paragraph 225.44), and senior PAIBs (paragraph 360.18) have the ability to report to the external 
auditor. However, the auditors’ NOCLAR framework is silent on what action the auditor should take upon receipt of this information from 
other PAs in public practice or a senior PAIB. Therefore, we recommend that IESBA develops explicit guidance on the obligations of the 
external auditor in these circumstances.  

5.  BDO Where there is a statutory duty to disclose to the regulator, there is unlikely to be an impact on the relationship between the auditor and the 
audit client. However, there is a concern that, as currently drafted, the Code exceeds the requirements of ISA 250 in that it seeks to establish 
a duty to report to a regulator in circumstances that the ISA recognises only a right to report where there is a material effect on the financial 
statements. This raises a number of concerns: 

• By making the auditor responsible for reporting matters to the regulator in circumstances where TCWG have not reported them, without 
reference to the materiality of the effect on the financial statements, or in circumstances where there is no statutory duty to report, a 
responsibility is placed on the auditor akin to supervision or management that could have an adverse effect on the perception of the 
auditor’s independence. The auditor’s primary responsibility is to report the matter of NOCLAR to the management and TCWG and 
request they inform the Regulator. 

• It should not be the PA’s responsibility to assess what is in the public interest absent a statutory duty to report, it is the responsibility of 
the government and regulator to establish laws and regulations, including reporting requirements to determine what is meant by public 
interest, in the context of specific regulations.  

• The existing fundamental principles provide sufficient guidance to the auditor in assessing whether they can continue to act and in 
most jurisdictions legislation affords them the right on resignation to state their reasons. Furthermore, ISA 250 already provides 
guidance to the auditor when they are concerned about the integrity of management and TCWG. 

6.  BT We have set out our concerns, particularly with regard to the increased onus on auditors, and our criticism of paras 21 and 22 in relation to 
professional accountants carrying out non-audit work, above. 

7.  CPAA We support the disclosure of confidential information to an appropriate authority but remain convinced that such a disclosure should be a 
legal requirement that affords appropriate protection. As we mentioned in our submission to the previous consultation on this project, we 
understand that our members play an important role in educating their clients and employers to improve their legal compliance and ethical 
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behaviour. They also are fundamental in introducing systemic changes to reduce risks of illegal activities. We are unclear about the impact 
of the revised proposals on our members’ ability to continue to undertake these roles. 

8.  CPA Canada In general, we identified that the relationships between an auditor and audited entities could be affected by the NOCLAR proposals with 
potential confusion as to the role of the auditor following the profession’s standards for auditing versus the role of an investigative or forensic 
accountant. We believe that this is an area where there can be an expectation gap between auditors and other stakeholders such that 
guidance specific to auditors, clients and other stakeholders would be beneficial with these proposals to assist in minimizing the expectation 
gap. 

Another general observation is that the auditor will have more responsibilities, the engagement may become more complex and therefore 
costly whilst there may be no agreement by the client to incur the costs associated with any additional work required outside of the mandate 
if there is known or suspected NOCLAR. There is also the potential for a decreased level of trust within the PA-client relationship and 
unknown impacts that could occur through legal liability or insurance risks because of actual or potential NOCLAR disclosures. 

An interesting question respecting auditors and their clients for consideration is what will the expectation of an auditor be where a NOCLAR 
matter is suspected or known in an audited entity that has or may affect another of the auditor’s clients. Is it possible that the complexity of 
the auditor’s relationships with more than one client could be affected through a single known or suspected NOCLAR? 

Beyond the general points raised above, we also noted that the relationship between “proposed auditors” and “existing auditors” is impacted 
by consequential and conforming amendments proposed to paragraph 210.13, which require that a proposed auditor request the existing 
auditor (in respect of an audit of financial statements) to provide “known information regarding any facts or circumstances that in the latter’s 
opinion, the former needs to be aware of before deciding whether to accept the engagement”. It is not clear, even in jurisdictions where this 
requirement already exists, whether the existing auditor will provide this information because of the potential for legal action by the client, 
depending on the situation.  

One suggestion is that in circumstances where the existing auditor was unable to continue with or resigned from the audit engagement, the 
existing auditor shall inform the proposed auditor of the fact of the withdrawal or resignation, as the case may be. The onus is then on the 
proposed auditor to obtain the necessary information to make an informed decision as to whether to accept the client by requesting such 
information from the client; or else from the existing auditor, with the client’s permission. 

9.  Crowe The proposals present a relationship between auditors and audited entities that reflects the public interest obligations of the auditor. We 
have commented above about collaboration between IESBA and IAASB, and the consequential revision of ISA 250. However, most aspects 
of the proposals refine the relationship between the auditor and the audited entity, and remind the auditor of duties that they currently have 
under ISAs. 
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10.  DTT As proposed, Section 225 strikes an effective balance describing the responsibilities for the auditor and management/TCWG.  We agree 
with placing a greater emphasis on the responsibility of management with the oversight of TCWG to ensure that the client’s business 
activities are conducted in accordance with laws and regulations, while recognizing that the auditor has a responsibility to alert 
management/TCWG when the auditor becomes aware of identified or suspected NOCLAR, so that proper action may be taken.  We believe 
that it will be extremely rare that an auditor will be driven to the point of needing to disclose NOCLAR to an appropriate authority (unless 
required to do so in terms of applicable law or regulation).  The more balanced approach in the revised proposal guides the auditor through 
the actions the auditor should take in the context of performing an audit of the entity’s financial statements, including the ultimate 
documentation of the matter. Because reporting to authorities is expected to be rare, we do not believe the ability to do so should constrain 
the flow of information from management and those charged with governance to the auditor.  This free flow of information is key to enabling 
the auditor to discharge his or her responsibilities when performing the audit and for maintaining audit quality. 

11.  EY We believe that in many respects the expectation that the auditor respond appropriately to NOCLAR already exists and therefore the 
proposed framework will not represent a significant shift in the relationship between auditors and audited entities.   

12.  FEE FEE anticipates that the effect on audits carried out under ISAs would be negligible, given the requirements under ISA 250. Nevertheless, 
FEE is asking IESBA to be mindful not to go beyond the requirements of the ISAs. For transparency of the relationship with the audited 
entity, the proposals should be clear enough so as not to create uncertainty as to what and when auditors should report externally. 

13.  FKA Consider as a safeguard changing the audit team as the PA engages TCWG and  possibly consult an oversight authority or professional 
body confidentially. This way the client will be saved from incurring fines and  penalties and safeguard the professional relationship with the 
client without damaging the reputation of either party.  This decision would be guided by the gravity of the matter. 

14.  FT The practical aspects of the proposals will definitely raise issues between Auditors and audited entities principally when the auditors had 
not a good understanding of the clients before accepting the engagement…However, Family and small businesses may not want to 
cooperate and pay the additional costs to investigate NOLAR or suspected NOLAR. 

15.  GAO As auditors in government, we believe that management and those charged with governance at audited entities that have responsibility for 
expending government funds generally understand the role of an audit as an accountability mechanism for the governments providing those 
funds. Therefore, we believe that the impact of the proposed revisions on the relationship between auditors and audited entities that expend 
government funds would not be significant. 

16.  GT We do not believe the proposals will have any significant impacts on the relationships discussed above. On the contrary, we believe they 
will clarify the responsibility of each party (auditors, client management, TCWG, and PAs) in relation with identified or suspected NOCLAR. 
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17.  HKAB As discussed in our response to Question 2, we believe that the threshold at which PAs become required to take action is too low 
to be practicable, and the prescriptive nature of the guidance relating to such action is likely to result in a significant amount of 
not serious (but more than “clearly inconsequential”) issues being escalated to top management and TCWG by PAs even if the 
organisation has established processes for dealing with and reporting such incidents which do not need to involve PAs. 

The proposed guidance carries the risk of turning PAs into “policemen” for the whole organisation, whenever they become aware of 
relatively insignificant actual or suspected NOCLAR or NOCLAR which “may” occur in the future. This would likely result in serious 
NOCLAR being obscured by the reporting to top management and/or TCWG of numerous relatively insignificant issues. This is unlikely 
to enhance focused or constructive relationships of the kinds set out in the question. 

18.  HKICPA We welcome the alignment of the scope of laws and regulations covered by the new proposals with that of ISA 250 Consideration of Laws 
and Regulations in an Audit of Financial Statements  (ISA 250) given that auditors and their audited clients will be familiar with the standard 
that has been in place for several years.  

In addition to their professional responsibilities under ISA 250, the current proposals also call for auditors to have regard for the wider public 
interest implications of suspected or identified NOCLAR in terms of potentially substantial harm to stakeholders, and to determine whether 
further action is necessary. As explained further in our response to Question 7, there are some practical issues and uncertainties in 
determining the need of further action, including whether to disclose the matter to an appropriate authority. There is an ambiguity in the 
meaning of 'substantial harm' and there is also lack of clarity about who is a 'reasonable and informed third party' in the context of responding 
to NOCLAR. Although there is no obligation in the proposals for an auditor to report instances of NOCLAR to a relevant external authority, 
some of our constituents expressed the concern that the lack of precise criteria, including the absence of guidance as to how various factors 
interrelate with one another may result in inappropriate application of the proposed requirements and may even create an expectation that 
the auditors are obliged to disclose NOCLAR to an appropriate authority. This may result in clients becoming reluctant about providing full 
cooperation and complete information to their auditors.  

In light of the above, we believe it is important to provide sufficient and clear guidance to assist auditors to determine when further action is 
needed in order to facilitate consistent application of the proposals and reduce potentially negative impact on the relationship between 
auditors and their clients.  

19.  ICAEW We would hope that the effect on audits carried out under ISAs would be negligible given the existing requirements under ISA 250. However 
care should be taken not to go too far beyond the requirements of current ISAs. Particular difficulties could arise in having a requirement to 
consider NOCLAR that may occur. Under current ISAs the only area where an auditor is required to look to the future is in respect of going 
concern, a well-developed concept which is more widely understood. The exposure draft, on the other hand, requires such foresight in 



NOCLAR – Supplement B – Compilation of Responses to ED Questions 
IESBA Meeting (March 2016) 

 

Supplement B to Agenda Item 2 
Page 36 of 158 

# Source Comment 

respect of whether or not NOCLAR will occur that results in substantial harm (see our comment in paragraph 8), which is significantly more 
subjective and subtle than the going concern concept, and in its infancy as a threshold in the Code of Ethics.  

Difficulties may also arise where the auditor is required to prompt management to take further action. If the auditor is expected to prompt or 
encourage management to address a particular issue then this could easily be construed as advice. Where such advice is given on a matter 
which goes beyond simply addressing a material misstatement then it becomes general business advice and the auditor may be in danger 
of involvement in the running of the business. Not only does this present immediate issues with regard to independence but they could also 
be in a position where they are auditing the results or consequences of that advice in the following year.  

Additionally the auditor may be accused of providing advice extending beyond their area of expertise, resulting in liability issues. 

Please also see our comments on public interest in paragraph 2. 

20.  ICAG • From an Audit perspective, the concern is on the section that summarizes “potential for unintended consequences”. The proposal notes 
that mandated disclosures could adversely impact the relationship between the client and PA, with the PA becoming a quasi-
investigator or prosecutor in relation to NOCLAR. A consequence could be an adverse effect on the free flow of information between 
the client and the PA, which could be damaging to audit quality in particular. Whereas we note this to be a potential harmful impact, 
we note that an audit always has the risk of the client not disclosing full information especially when it comes to financial transactions. 
The consequences of a NOCLAR could however be more harmful and in extreme circumstances could have dire consequences for 
the perpetrators of those illegal acts as the locality’s justice system will now be involved. We do not however believe this would have 
a widespread effect on auditor information/misinformation as we have no evidence that the pervasiveness of illegal acts is equal to or 
more widespread than financial malfeasance. The only problem we see is that with this proposal, there could be a perception created 
that the auditor becomes a quasi-investigator and is expected to uncover all NOCLAR which is unfortunately not the case. 

These provisions could have both positive and negative impact on relationships depending on the issues at stake. 

• On the positive note, most clients will appreciate a NOCLAR that comes to their attention through the work of the Auditor especially in 
instances where these issues have not come to their attention through their own internal control and compliance mechanisms they 
have established. 

• The reverse can also be the case when the NOCLAR is of the nature that requires the auditor to go further to have the matter reported 
to an appropriate authority. We see from the review of the exposure draft that the standard prescribes a methodical approach to 
handling this issue to attempt managing the adverse consequences on the relationship. From practice however, it might be practically 
impossible for the auditor to continue in such a relationship. For the NOCLAR to get to the point of it being escalated to appropriate 
authority could raise further issues around the integrity of management and the auditor may have to evaluate whether they really want 
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to continue the relationship. These provisions place an onerous task on the auditor to sometimes make a choice between keeping the 
relationship and living the ethical values and complying with the standards. 

21.  ICAP Auditors are required to understand the matter and discuss it with TCWG. In case of disagreement, auditors will report the matter to an 
appropriate authority after considering threshold and further actions. The disclosure to appropriate authority will impair audit client 
relationship which may result into discontinuance of the audit service because such matters become matter of public interest which will 
defame market reputation of audit client. 

22.  ICAZ The new guidance will go a long way in enhancing the relevance of an audit as TCWG are interested in reports on identified or suspect 
NOCLAR. However potential conflicts may arise where the auditor may need to report to an appropriate authority identified or suspected 
NOCLAR in fulfilling their responsibility to act in the public interest. 

23.  ICPAK We believe that the potential unintended consequences described in para. 60 (i.e., detrimental impact on free flow of information between 
clients and PAs damaging audit quality in particular and discouraging senior PAs from remaining in the profession), and possible other 
consequences, are also relevant in respect of the ED. The proposals potentially create a de facto requirement for auditors to breach client 
confidentiality in some circumstances and that this, together with the lack of clarity as to what and when auditors would report externally, 
would create considerable uncertainty. It is this uncertainty that we believe will trigger unintended consequences which could ultimately be 
detrimental to audit quality. 

Proposed Extension of Audit Procedures beyond the relevant requirements of ISA 250 - When the auditor becomes aware of information 
concerning an instance of noncompliance, ISA 250.18 requires the auditor to obtain an understanding of the nature of the act and the 
circumstances in which it has occurred. Related application guidance in ISA 250.A13 provides examples of the types of information that 
may be relevant in this context, indicating that the auditor’s understanding would be expected to be of a relatively general nature at this 
initial stage. Following on from this, ISA 250.19 puts the onus firmly on the entity’s management and where appropriate those charged with 
governance to investigate suspected instances of non-compliance and provide to the auditor sufficient information to dispel such suspicion. 

In contrast, paragraph 225.11 of the Code proposes the auditor be required to obtain a more comprehensive understanding of the matter – 
extending the term “matter” to include both acts that have occurred as well as those that may yet occur, and extending the understanding 
to specifically include the application of the relevant laws and regulations to the circumstances. Thus, before any discussion with the entity’s 
officers the proposed changes to the Code exceed extant ISA 250 and would specifically require the auditor “probe into” the matter more 
thoroughly than is required under ISAs. 

We believe this proposed “difference” between ISA 250 and the Code is inappropriate on two counts. Firstly, in practice the auditor’s required 
“understanding” under the Code would lead auditors to “firm up on” facts as a prerequisite to obtaining an understanding of the legal position, 
as – in contrast to ISA 250 – it appears that the Code is dealing with relatively well founded suspicions at this stage. Indeed, obtaining an 
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understanding of the legal position pertaining to the individual matter (which is not required under ISA 250 at this stage) will often involve 
recourse to legal advice (also regulators would expect diligent documentation), which would certainly add costs to audits. Secondly, in 
placing the duty on the auditor at this initial stage instead of on management potentially may also lay the auditor open to claims, should the 
auditors “probing” be perceived as a false accusation, deformation of character or similar or in the worst case, lead to e.g., a formal 
investigation that may subsequently dispel the original suspicion. In addition, a perception of excessive probing by the auditor prior to a 
discussion of the matter with the entity’s officers beyond “normal” audit procedures could be detrimental to the auditor’s relationship with 
the client. 

We do not believe there is justification for a different approach in any of these areas, and suggest the IESBA align the required work effort 
more closely to ISA 250. 

24.  IDW We note that the IESBA received legal advice on certain aspects of its original proposals. We believe that the potential unintended 
consequences described in para. 60 (i.e., detrimental impact on free flow of information between clients and PAs damaging audit quality in 
particular and discouraging senior PAs from remaining in the profession), and possible other consequences, are also relevant in respect of 
the ED.  

As explained in our accompanying letter, in contrast to the IESBA’s intention outlined in the Explanatory Memorandum, we believe that the 
proposals potentially create a de facto requirement for auditors to breach client confidentiality in some circumstances and that this, together 
with the lack of clarity as to what and when auditors would report externally, would create considerable uncertainty. It is this uncertainty that 
we believe will trigger unintended consequences, including those highlighted in the legal advice referred to in the Explanatory Memorandum, 
which could ultimately be detrimental to audit quality. 

Proposed Extension of Audit Procedures 

We have the following remarks as to the proposals that would require the auditor extend his or her procedures beyond the relevant 
requirements of ISA 250: 

When the auditor becomes aware of information concerning an instance of non-compliance, ISA 250.18 requires the auditor to obtain an 
understanding of the nature of the act and the circumstances in which it has occurred. Related application guidance in ISA 250.A13 provides 
examples of the types of information that may be relevant in this context, indicating that the auditor’s understanding would be expected to 
be of a relatively general nature at this initial stage. Following on from this, ISA 250.19 puts the onus firmly on the entity’s management and 
where appropriate those charged with governance to investigate suspected instances of non-compliance and provide to the auditor sufficient 
information to dispel such suspicion.  

In contrast, paragraph 225.11 of the Code proposes the auditor be required to obtain a more comprehensive understanding of the matter – 
extending the term “matter” to include both acts that have occurred as well as those that may yet occur, and extending the understanding 
to specifically include the application of the relevant laws and regulations to the circumstances. Thus, before any discussion with the entity’s 
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officers the proposed changes to the Code exceed extant ISA 250 and would specifically require the auditor “probe into” the matter more 
thoroughly than is required under ISAs.  

We believe this proposed “difference” between ISA 250 and the Code is inappropriate on two counts. Firstly, in practice the auditor’s required 
“understanding” under the Code would lead auditors to “firm up on” facts as a prerequisite to obtaining an understanding of the legal position, 
as – in contrast to ISA 250 – it appears that the Code is dealing with relatively well founded suspicions at this stage. Indeed, obtaining an 
understanding of the legal position pertaining to the individual matter (which is not required under ISA 250 at this stage) will often involve 
recourse to legal advice (also regulators would expect diligent documentation), which would certainly add costs to audits. Secondly, in 
placing the onus on the auditor at this initial stage instead of on management potentially may also lay the auditor open to claims, should the 
auditors “probing” be perceived as a false accusation, deformation of character or similar or in the worst case, lead to e.g., a formal 
investigation that may subsequently dispel the original suspicion. In addition, a perception of excessive probing by the auditor prior to a 
discussion of the matter with the entity’s officers beyond “normal” audit procedures could be detrimental to the auditor’s relationship with 
the client.  

In our letter dated December 12, 2012, we had previously commented that IESBA’s proposed approach also differed from the IAASB’s 
approach in terms of the risk-based approach under ISAs. Whilst we recognise that paragraph 225.8(a) now clarifies the exclusion of clearly 
inconsequential matters, the proposals still do not recognise a risk based approach in terms of the required work effort. We refer to our 
previous letter in the context of this issue.  

We do not believe there is justification for a different approach in any of these areas, and suggest the IESBA align the required work effort 
more closely to ISA 250.   

We agree that it would be in the public interest for the auditor to prompt the entity’s officers to take appropriate action as proposed in 
paragraphs 225.17 and 225.18. However, beyond this and as explained above, we do not support the Code introducing a de facto 
requirement for auditors to break client confidentiality. 

25.  IPA The IPA does not believe the proposals would have any significant impact on the relation with auditors and their clients although it may be 
necessary to reissue engagement letters to clearly set-out the auditor’s responsibilities for NOCLAR. 

26.  IRBA As registered auditors in South Africa already have a requirement to report “reportable irregularities” to the IRBA, we do not foresee any 
further impact on the relationships between the auditor and the entity. The proposals may have a further positive effect on the relationship 
with the entity’s management where management includes PAIBs. We further acknowledge that additional cost implications might arise 
from the auditor’s responsibility in terms of the proposed section 225. 

27.  JICPA As stated earlier, we believe that, unlike independence requirements for professional accountants (PAs) performing audits of financial 
statements, provisions on PAs’ response to non-compliance or suspected non-compliance with laws and regulations (NOCLAR) should be 
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principle-based and established as norms for PAs to follow to act in the public interest and in compliance with fundamental principles, not 
as a set of rules designed to address threats. Accordingly, we believe that the sections on Responding to Non-Compliance with Laws and 
Regulations should be the application guidance to follow to act in compliance with the fundamental principles of integrity and professional 
behavior in responding to NOCLAR and to ensure that PAs do not turn a blind eye to identified or suspected NOCLAR. In this regard, 
proposed paragraphs 225.1 and 360.1 explicitly state that the purpose of Sections 225 and 360 is to “guide” PAs in responding to NOCLAR. 
However, contradictory to this stated purpose, the term “shall” and other obligatory languages are used in the paragraphs setting out PAs’ 
responsibilities as requirements in responding to NOCLAR. Thus, we believe that the term “shall” and other obligatory languages should 
not be used in the provisions defining PAs’ responsibilities as requirements in responding to NOCLAR. 

Furthermore, for the reasons provided below, we do not agree with the proposed provisions for PAPP providing non-audit services and non-
senior PAIBs. 

Firstly, professional services performed by PAPP providing non-audit services are specific engagements requested by their clients and the 
scope is limited to the requests. Given that, we believe it is not practical for them to obtain information outside the scope of the professional 
services for which they are engaged. Therefore, even if these PAs become aware of certain information which may be an instance of non-
compliance or suspected non-compliance with laws and regulations, it would be practically difficult for them to obtain a further understanding 
and make judgment on such matter. Also, there is a concern that PAs could lose the trust of clients in a case where a PA has responded to 
an instance of mere suspected non-compliance with laws and regulations as required by the proposed provisions and if the case turns out 
not to be NOCLAR afterwards. 

Furthermore, there is also a concern associated with a firm’s system for responding to NOCLAR. Specifically, each firm differently operates 
its professional services other than audits of financial statements and especially in Japan there are many cases where separate legal entities 
run the business of such services within a firm. In this case, a firm’s system to respond to NOCLAR should be the basis for the 
communication within the firm required by 225.39 and such a firm’s system should be established throughout the firm. Such a firm’s system 
should include a system for gathering information from PAPP providing non-audit services in the firm to respond to an instance of non-
compliance or suspected non-compliance with laws and regulations when they become aware of and a robust information control and 
protection system to appropriately manage, control and protect such information. However, the provision to require the PA to communicate 
the matter within the firm is not workable in practice unless such a system is in place in the firm even though the code requires a PAPP 
providing non-audit services to communicate within the firm because there is no provision to require the firm to establish such a system. 
Therefore, we believe that it is overburdened for a PAPP providing non-audit services to require such a PA to communicate the matter 
within the firm or the network firm and to disclose the matter to the external auditor.  

Secondly, non-senior PAIBs are required to perform their duties within the scope of their designated role and the related authority assigned 
by their employing organization and, given that, it would be extremely difficult for them to obtain information outside that scope and the 
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authority. Therefore, even if such PAIBs become aware of certain information which may be an instance of non-compliance or suspected 
non-compliance with laws and regulations, we believe it is practically difficult for them to obtain a further understanding on such matter and, 
as such, the provisions requiring non-senior PAIBs to respond to NOCLAR would not be operable in practice. Also, there is a concern that 
PAs could have a serious adverse impact on their promotion and other human resources related matters in a case where a PA has 
responded to an instance of mere suspected non-compliance with laws and regulations as required by the proposed provisions and if the 
case turns out not to be NOCLAR afterwards. 

Accordingly, we believe that the responsibility of responding to NOCLAR should not be imposed on PAPP providing non-audit services and 
non-senior PAIBs. 

28.  JTG The impact of the proposals on the relationships between Auditors and audited entities, other PAs in public practice and their clients, PAIBs 
and their employing organizations will depend of a lot of factors. The relationships will be made strong if audited entities, clients, employing 
organizations encourage or require ethical behavior. The relationships will be strengthened when NOCLAR from audited entities or clients 
or employing organizations is an error, but not a fraud. The relationships between Auditors and audited entities, other PAs in public practice 
and their clients will be positively impacted whether Auditors and other PAs in public practice clearly and openly discusses NOCLAR in the 
first meetings. In these cases, auditors, other PAs and PAIBs will benefit more respect from audited entities, clients and employing 
organizations. In contrary case, it is very probable that the relationships between Auditors and audited entities, other PAs in public practice 
and their clients, PAIBs and their employing organizations deteriorates. Whatever the impact on the relationships, the proposals will be very 
helpful and its adoption will benefit the public interest. 

29.  KICPA I agree with that professional accountants have the responsibility of responding to the client’s non-compliance with laws and regulations to 
fulfil their expected ethical duty, not just as professionals who provide service to the client but only as ones who make a greater contribution 
to the public.    

However, professional accountants who does not just remain to communicate with the client to appropriately deal with the non-compliance 
but goes further to disclose it could put themselves in adversarial relationship with the client, working beyond its nature of providing service. 
Given this, such requirements could make a negative impact on the general trust between professional accountants and the client, in 
addition to limiting professional accountants’ access to necessary information, thereby resulting in decreasing the quality of professional 
services provided and relatively undermining their competitiveness. 

30.  KPMG In general we are supportive of the proposals and consider that they are likely to enhance the relationships described below, since broadly 
they encourage the free flow of information between relevant parties.   
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Importantly, we believe the proposals have struck the right balance between encouraging PAs to act in the public interest in respect of 
NOCLAR, but without establishing requirements, in particular in relation to disclosing a matter outside the entity, that are not practicable, or 
which could result in restrictions to openness and transparency in the relationships described.   

We consider that the proposals are beneficial in that they encourage two-way communication between auditors and audited entities.  In 
particular: 

• As noted above, we welcome the focus on auditor communication with an appropriate level of management and TCWG; 

• Certain provisions in the proposals remind and encourage management and TCWG to make full and frank disclosure to auditors in 
accordance with their obligations to provide all information necessary to the auditor to enable the auditor to fulfil their professional 
responsibilities.   

31.  MCPA1 The proposals are ideal and establish firm requirements, our duty base on the equity principle is to make decisions and act impartially and 
objectively, conflicts of interest are one of the biggest challenges for our profession,, so this this legal framework will guide us in practice if 
breaches of the laws and regulations are detected. 

(B) According to public practice and their clients, it is desirable to establish as a rule the need to sign a contract between the professional 
and the client where it is established that in case of finding irregularities, the customer agrees to remedy or correct the situation, and in 
failure to do so, the professional can inform to the competent authority, without the violation of the confidentiality duty of the  Article 140 of 
this Code. 

32.  MCPA2 It would impact considerably, perhaps an environment where everything would be very competitive it is believed, though it is true that 
auditors and auditees already have a relationship, not the line exempt confidence now much thinner. 

33.  MCPA3 For auditors should implement a process to monitor, report and determine actions in the event of a breach, your responsibility is greater 
when informing the competent authority. 

For companies audited new obligations to follow; as presented in the report or semi-annual or annual reports the breaches and its actions 
to remedy or mitigate the event. 

34.  MCPA4 In a general comment, (in the Mexican practice), preparers and users of financial statements consider the proposal good. There have been 
changes in the principles, norms and regulations that apply to the accountability in the recent decade, so the PC practice has suffered a lot 
of reforms; however, it has professionalized the practice of the PC and this proposals, beyond being consider as a burden or “too much” 
controls, are summing to the best practices and improve the framework of the PC/Auditor. 

The relation between the users of financial information and accountants/auditors is getting closer due to these proposals, fact that helps to 
the best understanding of the client. 
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35.  MICPA The Institute is of the view that the proposals would affect all of the above mentioned relationships in a negative way. However, 
the negative impact is expected to be more significant in the event when a suspected NOCLAR is reported though not required by law 
or regulation – this may lead to legal tussles which could sour the above relationships. 

36.  PAIBC We believe the proposals can provide practical guidance, but cannot and should not replace professional judgment on applying the 
fundamental principles of the Code, taking into account the specific circumstances around a particular NOCLAR issue. The Framework 
should emphasize this. 

We recognize that the relationships between the parties identified in this question might be affected negatively as a consequence of taking 
action in case of a suspected NOCLAR, but the public interest motive should prevail (taking specific personal and other circumstances into 
consideration, of course). 

37.  PICPA The committee notes that many of the state statutes governing the practice of public accountancy in the United States preclude the accountant 
from disclosing confidential client information. The National Association of State Boards of Accountancy is encouraging state boards of 
accountancy to converge with the AICPA’s Code of Professional Conduct, which may be altered based on revisions to the IESBA’s Code. 
However, it may take a significant period of time before the proposed changes work their way through the U.S. state regulatory system. 

38.  RSM Requiring disclosure of identified or suspected NOCLAR to an appropriate authority in the relevant circumstances could have significantly 
changed the relationship between auditor and client had the original ED proposals been followed. In our view the public interest would not 
have been served because of the risk of the client reducing the amount of information disclosed to the auditor, which in turn would have 
had an adverse impact on audit quality and on the auditor’s ability to advise the client on compliance with laws and regulations. We support 
the stance taken by the Board to require disclosure of NOCLAR when required by laws and regulations and providing good guidance for 
other circumstances. 

39.  SAICA The relationship between auditors and audited entities may well be strengthened in that NOCLARS reported to management and/or TCWG 
will add value to the audit services provided by the PA. An audited entity with the right respect for its function and responsibility in society 
will welcome the report by the PA in respect to NOCLARs and respond positively. However, entities that are guided by a strong commercial 
or profit motive, as was particularly visible in the financial sector in recent years, may not so willingly respond appropriately to the 
requirements placed on the PA in relation NOCLARs. In such an event, the possibility that the PA may report to relevant authorities may 
convince TCWG and in particular management to become more compliant in respect of laws and regulations. It would be best that the ISA 
210 or similar standard be updated (terms of engagement)  to provide reference to NOCLAR requirements in the engagement letter, as 
would a South African RA do in relation to Reportable Irregularities, sets out the PA’s obligations in relation to the section 225. Because 
paragraph 225 may well affect the relationship between the PA and the audited entity, it is recommended that the firm issue guidelines on 
the process of managing the relationship during an event falling under the ambit of paragraph 225. 
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Feedback received from the Small and Medium Practices constituency stated the following: 

The proposals have a definite impact on the relationship between auditors and audited entities specifically with regards to managing the 
expectations, explaining the purpose and process of this NOCLAR process to the audited entities and additional, incremental costs.  

The above should be addressed formally via the engagement letter, based on our small medium business environment: 

• It should set out any responsibilities that auditors and accountants have to report NOCLAR to an appropriate authority. 

(This will educate and influence TCWG in the small medium environment to improve their knowledge regarding laws and regulations) 

• It should set out the process of communicating the NOCLAR to TCWG, as well as the format and documentation thereof. 

• It should clearly state that the effect of any NOCLAR, will be considered when issuing the audit report. 

• It should also include a paragraph explaining the potential cost implications of obtaining advice from legal counsel [par 130, pg 27 of 
the exposure draft] 

40.  SMPC The responsibilities of management of the audited entity and auditors for compliance with laws and regulations are described in ISA 250 
(para. 3 – 8). It is important to note that an auditor is not responsible for preventing non-compliance and cannot be expected to detect non-
compliance with all laws and regulations. The auditor follows audit procedures, which includes sampling, and may also be engaged after 
events have occurred. Therefore, the level of responsibility of an auditor is different from the responsibility of the entity for NOCLAR 
identification. 

We are concerned about the impact on all auditors and audit costs due to the different requirements in ISA 250 and the Code immediately 
before the auditor is required to discuss NOCLAR matters with the audit client’s management. If the auditor becomes aware of information 
concerning an instance of noncompliance or suspected non-compliance with laws and regulations under ISA 250.18, the auditor is required 
to obtain “an understanding of the nature of the act and the circumstances in which it has occurred” and obtain “further information to 
evaluate the possible effect on the financial statements”. The related application guidance in ISA 250.A13 provides examples of the types 
of information that may be relevant in this context, indicating that the auditor’s understanding would be expected to be of a relatively general 
nature at this initial stage. In addition, ISA 250.19 puts the onus firmly on the entity’s management and, where appropriate, those charged 
with governance to investigate suspected instances of non-compliance and provide to the auditor sufficient information to dispel such 
suspicion. 

Paragraph 225.11 of the Code proposes extending the PAs understanding of the matter to include both the nature and the circumstances 
which has occurred or may occur, and specifically include the application of the relevant laws and regulations to the circumstances. In our 
opinion, obtaining an understanding of the legal position pertaining to the individual matter (which is not required under ISA 250 at this 
stage) will, in practice, often involve recourse to legal advice, as firms will seek to be sure of their facts if required to possess such an 
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understanding (also regulators would expect diligent documentation), which would certainly add to the costs of the audit. Therefore, we do 
not consider that the differences between ISA 250 and proposals for the Code are justified at this stage of the auditor’s considerations. 

We do not fully agree with the statements in the proposals that disclosure of the matter to an appropriate authority will not be considered a 
breach of the duty of confidentiality under Section 140 of the Code (para. 225.29 and 225.45), and are concerned about the potential 
adverse consequences, including those highlighted in the legal advice referred to in the ED. 

The auditor’s legal responsibilities vary by jurisdiction. In certain circumstances the duty of confidentiality may be overridden by legislation, 
but in some countries the references would be against local law definitions. We note this is included in paragraph 225.27 and support the 
Board’s revised position not to require auditors to disclose identified or suspected NOCLAR to an appropriate authority in the relevant 
circumstances. However, we believe that the potential unintended consequences described in the ED (para. 60) still remain with the revised 
proposals because of the uncertainty they could create. In particular, we believe a key risk is that the proposals may potentially impede the 
flow of information between the client and the auditor, which could be damaging to audit quality. 

We also wonder whether the preclusion statement proposed in para. 225.27 “disclosure would be precluded if it would be contrary to law 
or regulation” should be afforded greater prominence. This is particularly important as the Board moves towards an electronic version of 
the Code and given human nature to only read as far as necessary in order to obtain an understanding, which may result in such a critical 
statement being overlooked. 

41.  UKFRC Professional accountants should not knowingly be associated with clients or employing organisations that lack integrity and condone non-
compliance with laws and regulations, unless disassociation is prevented by law or regulation. Providing this is understood by professional 
accountants and their clients / employing organisations, we do not believe the proposals (subject to our comments on other matters of 
detail) should have an unreasonable impact on relationships where integrity is not an issue. 

42.  WPK When discussing a possible override of confidentiality and justifying it with the public interest, one should bear in mind that confidentiality is 
a core principle that is also in the public interest since it enables the extensive disclosure of facts and circumstances within the relationship 
of the audited entity and its auditor and therefore contributes to improving the quality of the auditor´s work from which the stakeholders and 
the public benefit. In contrast, overriding confidentiality may run the risk of creating inappropriate disincentives for the audited entity for the 
disclosure of certain information and circumstances resulting in a decrease of information provided. In other words, the relationship of the 
auditor and the audited entity might be affected negatively, also against the background of the aforementioned lack of legal certainty for the 
auditor. 

43.  XRB The NZAuASB has not identified any practical issues as a result of the proposals. 
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Question 3(b) 

Do you have views on the practical aspects of the proposals, particularly their impact on the relationship between other PAs in public practice and their 
clients? 

 

# Source Comment 

1.  ACCA In our opinion, it is unclear what impact the current proposals will have on relationships between other professional accountants in public 
practice and their clients. Many might assume that guidance that encourages appropriate disclosure of non-compliance would discourage 
certain communications. However, if (as is intended) clients regard their accountants as ethical professionals, who have always observed 
their responsibility to act in the public interest, one might assume that the current proposals will have no further impact on communications. 

With regard to all professional accountants in public practice, we feel that certain requirements may present a risk of disproportionate costs 
being incurred by clients. For example, paragraphs 225.11 and 225.34, as drafted, might suggest that the professional accountant has a 
responsibility to gain a deeper understanding of laws and regulations – requiring resource within the firm and perhaps externally in the form 
of legal expertise. 

2.  AICPA Forensic services 

The Board has acknowledged that it did not intend forensic-type engagements, where legal privilege exists which extends to the professional 
accountant, to be covered by the proposal with respect to disclosure to an authority.  Paragraph 225.44 therefore includes the following 
factor for the professional accountant in public practice (who is not the auditor) to consider in determining whether to disclose to an authority: 

“Whether the terms or nature of the engagement precludes disclosure of information about the client to third parties, such as where 
legal privilege exists which extends to the professional accountant.” 

The Board, however, has concluded that forensic-type engagements that are not covered by legal privilege should be covered by the 
proposals and the professional accountant should have the ability to override the confidentiality principle and report to an appropriate 
authority under certain circumstances. We respectfully disagree with this conclusion.  

Professional accountants provide forensic services, where they are retained for the purpose of investigating suspected wrongdoing, in many 
instances in response to the discovery of suspected fraud or illegal acts. In an investigative or litigation setting, such services may include 
the analysis of company books and records, data discovery and management, interviews, valuations, modeling, and expert testimony. 
Clients will be reluctant to hire professional accountants to provide such services, if any suspected NOCLAR that is uncovered or confirmed 
is subject to potential disclosure by the forensic accountants to external authorities. Instead, clients will likely turn to other service providers, 
not subject to the Code’s requirements, who may not be as competent to provide these services. Similar considerations may also exist with 
respect to other types of consulting and advisory services provided by professional accountants.  We believe forensic services where a 
client engages the professional accountant to investigate known or a suspected NOCLAR is in the public interest and should be exempt 
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from the disclosure provisions of the proposal.  Under such circumstances, the professional accountant should only be required to report 
their findings to management and/or those charged with governance; client management and/or those charged with governance should be 
responsible for taking appropriate action. We therefore ask that the IESBA reconsider its position and exempt professional accountants who 
are retained for the purpose of investigating suspected wrongdoing from the proposed requirements, regardless of whether or not they are 
under legal privilege. 

Requirements for professional accountants who only provide nonassurance services 

We agree with the Board that the extent of the required response for professional accountants in public practice who provide services other 
than audits should be less than that of the auditor.  We believe, however, that the proposed required response for professional accountants 
providing only nonassurance services to a non-audit client of the firm may be impracticable and difficult to implement in practice. Specifically, 
many professional accountants who provide only nonassurance services to a client do not have access to higher levels of management or 
those charged with governance. The nonassurance service is often limited in duration and interaction with the client may be limited to only 
certain representatives of client management.  The IESBA appears to acknowledge this in paragraph 225.35: 

 “If the professional accountant suspects that non-compliance with laws and regulations has occurred or may occur, the professional 
accountant shall discuss the matter with the appropriate level of management and, if the professional accountant has access to 
them and where appropriate, those charged with governance.” (emphasis added) 

The proposal, however, requires that the professional accountant consider whether further action is needed and provides various factors 
for the professional accountant to consider, such as the appropriateness of management’s response and the likelihood of substantial harm.  
In many cases, the professional accountant will not be in a position to make a reasonable determination on whether management took 
appropriate action in response to the suspected NOCLAR or the likelihood of substantial harm.  Specifically, once the nonassurance services 
engagement is completed, the professional accountant may not have access to client management or information necessary to make that 
determination.  Due to the limited nature of the nonassurance engagement and information available to the professional accountant, it may 
be impracticable to expect the professional accountant to be able to determine if further action is necessary. We believe the Board should 
recognize that further action may not always be practical after bringing the matter to management’s attention by revising paragraph 225.41 
as follows: 

The professional accountant, where practicable, shall also consider whether further action is needed to achieve the professional 
accountant’s objectives under this section. 

Disclosure to external auditor 

Paragraph 225.43 lists various actions that may be taken by the professional accountant. One such action is to disclose the matter to the 
external auditor if the client is not an audit client of the firm.  Depending on the circumstances, such a disclosure may be in violation of 
jurisdictional laws or regulations. We therefore recommend that the IESBA revise this factor as follows: 
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Further action may include:  

• If the client is not an audit client of the firm or a network firm, disclosing the matter to the external auditor, if any, where not 
contrary to law or regulation.  

3.  APESB SMPs 

APESB is of the view that for SMPs who operate in the SME sector this proposed standard is likely to impact adversely on their trusted 
relationship with their clients, particularly if the clients perceives that the PA is likely to report instances of NOCLAR. There is also likely to 
be an administrative burden on SMPs as they will have to investigate cases of potential NOCLAR and are unlikely to recover these costs 
from clients.  

We bring this matter to IESBA’s attention due to a likely commercial impact of these proposals on SMPs and their clients. We note that that 
a SMP will only contemplate such action in extreme situations and only where there is credible evidence of actual and potential harm to 
stakeholders or the wider public. We acknowledge that in the majority of the instances the identified or suspected NOCLAR is unlikely to 
meet this threshold test.  

We believe that professional bodies and accounting educators have a significant role to play in informing and educating SMPs on the 
practical implementation of these proposals. 

Scope exclusion for Insolvency appointments 

In Australia where there is an insolvency appointment, the PA in public practice is appointed in accordance with specific legislation, and 
there is no contractual client relationship. As a result of not having a client relationship, these insolvency services do not come within the 
scope of Part B Professional Accountants in Public Practice of the Code.  

Furthermore, it is possible that in these appointments, there are likely to be instances of NOCLAR. However, we note that the applicable 
Australian legislation specifies how the PA should deal with these identified cases of NOCLAR.  

Due to the nature of the practitioner’s relationship (i.e. acting in a fiduciary capacity as a principal), we recommend that IESBA considers 
the provision of insolvency services pursuant to legislation as a scope exclusion in paragraph 225.8 in the following manner: 

This section does not address:  

(d) appointments to provide insolvency services pursuant to legislation  

Guidance on follow-up processes for PAs in public practice other than auditors in respect of NOCLAR  

APESB is of the view that the reporting of NOCLAR by other PAs in public practice to the external auditors should not mean that they do 
not need to take any further action. Accordingly, we recommend that IESBA considers whether the PA should take further action subsequent 
to informing the auditor. 
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4.  BDO Although we are broadly supportive of the proposed guidance, there should be clarification of the extent of the PA’s responsibility to 
investigate past or potential non-compliance, particularly in circumstances where that knowledge is ancillary/incidental to the service being 
provided. There may also be practical issues for PAs providing non-assurance services to non-audit clients gaining access to senior PAIBs 
or the auditor. It should be made clear in the guidance that their duty to report applies only where it is practical for them to do so. 

Furthermore, there should be an exemption for those PAs acting as forensic accountants, in circumstances where privilege does not apply. 
In these cases it is generally TCWG that have appointed a forensic accountant to investigate and in those circumstances it should be 
recognised that reporting to TCWG is sufficient to satisfy the PA’s professional duty. If this is not put in place, then management may be 
dissuaded from commissioning such investigations in the first place, which in itself might be considered to be against the public interest. 

5.  CPA Canada The relationship of other PAs in public practice and their clients may be affected by a change in the degree of trust and sharing of sensitive 
information relevant to NOCLAR and ultimately this may result in some clients seeking professional services from non-PA providers not 
subject to the same recommended courses of actions to act in the public interest where there is known or suspected NOCLAR. 

6.  Crowe The proposals arguably formalise a duty to act that would already be required by the fundamental principles, and by membership obligations 
of many professional bodies. In addition, practitioners in certain jurisdictions, such as European Union Member States, have existing 
reporting obligations under anti-money laundering legislation that the proposals will reinforce.  

In practice, communication and education will be important, particularly where the practitioner does not have an audit connection with the 
client. Practitioners will need to understand the implications of the proposals, including for fundamental matters such as engagement terms. 
As with our previous comments, collaboration with professional bodies will be vital for presenting the pronouncements to practitioners, 
particularly where those practitioners who are not from firms that deliver audit services or from firms that not subject to regulation or external 
oversight. 

7.  DTT The revised proposal recognizes the importance of other PAs in public practice serving as advisers to their clients and not acting as 
“watchdogs”. The different level of requirements in the proposal for other PAs in public practice also recognizes the different degree of 
access to management/TCWG such PAs may have as compared to auditors.  We are especially supportive that the proposal states other 
PAs in public practice may take into consideration whether reporting the identified or suspected NOCLAR to third party would be contrary 
to law or regulation or whether the terms or nature of the engagement preclude such disclosure.  There are other aspects of the proposal, 
however, that may be difficult for a non-auditor to fulfill.  The proposal provides guidance for the non-auditor when there is no applicable 
law or regulation governing how the non-auditor PA would be required to address identified or suspected NOCLAR.  In order to follow this 
guidance, the PA would need to have access to management in order to obtain a detailed understanding of the matter and the related 
actions that are being undertaken.  If the PA suspects or has identified an instance of NOCLAR, we presume that management would 
welcome information by the PA so that management can take action to address the matter.  However, subsequent to the initial 
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communication, management may not wish to continue to involve the PA in the matter and would be under no regulatory or legal obligation 
to do so.  This situation could potentially put the non-auditor in a difficult position when attempting to fulfill his or her obligations as proposed 
by the revisions to the Code.  We recommend the addition of the following consideration in the list presented in paragraph 225.42:  “Whether 
the professional accountant has the information necessary to make the appropriate judgement.” 

8.  EY We generally agree with the Board’s proposals with respect to other PAs in public practice and their responsibilities regarding NOCLAR 
and expect that over time clients will also become accustomed to these new ethical obligations for PAs in public practice.  However, we do 
see some practical challenges that may face PAs providing non-assurance services to non-audit clients. In particular, we are concerned 
that many non-assurance engagements are short in duration and the PA may only have direct interaction with a limited number of client 
personnel.  We recognize that the Board has addressed this concern in part, in Section 225.35 which states:   

“If the professional accountant suspects that non-compliance with laws and regulations has occurred or may occur, the professional 
accountant shall discuss the matter with the appropriate level of management and, if the professional accountant has access to 
them and where appropriate, those charged with governance.” (emphasis added).   

However, we do not believe this concern is adequately addressed in Section 225.41 which requires the PA to consider whether further 
action is needed and includes a number of factors to consider in making this determination such as the appropriateness of management’s 
response and the likelihood of substantial harm.  In many instances, the PA providing non-assurance services to a non-audit client will not 
be in a positon to assess the appropriateness of management’s response to the suspected NOCLAR or the likelihood of substantial harm, 
particularly if the engagement is already completed.  Accordingly, we suggest the board amend Section 225.41 to encourage the PA to 
consider whether further action is needed “when practical.” 

We also expect that there will be some challenges associated with PAs in public practice providing certain non-audit services when an 
instance of NOCLAR is the reason for the engagement, such as fraud investigation services where confidentiality or privilege are a concern 
and the possibility of external disclosure may drive certain companies to seek others to provide the service who are not even subject to the 
IESBA Code  or other professional standards and,  therefore,  have no explicit duty to act in the public interest.  This issue, and the potential 
resulting shift to non-professionals, may arise in circumstances where privilege might not be established or available under local law or 
where confidentiality may not be mandated or contractually obligated but an expectation for such protection exists.  Accordingly, we 
recommend that the language in the middle bullet Section 225.44 be modified to address such important circumstances.  We suggest the 
following or similar language. 

“Whether the terms or nature of the engagement, particularly in the circumstances where potential non-compliance with laws and 
regulations is the basis for the engagement precludes disclosure of information about the client to third parties, such as where legal 
privilege exists which extends to the professional accountant, or in cases where privilege might not be established or available under 
local law but where the engagement  terms establish an obligation of confidentiality.”  
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9.  FEE FEE believes that the proposals recognise the important difference between the role of auditors and that of PAs in public practice that 
provide services other than audits. It also takes into consideration issues such as client privilege. 

10.  FKA For other PAs where use of another team may not be feasible involvement of an oversight authority or professional body would provide 
guidance where resignation and involvement of another practitioner may be considered as an option. This decision would be guided by the 
gravity of the matter. 

11.  FT See comments on Q3(a) above. 

12.  GAO See comments on Q3(a) above. 

13.  GT We do not believe the proposals will have any significant impacts on the relationships discussed above. On the contrary, we believe they 
will clarify the responsibility of each party (auditors, client management, TCWG, and PAs) in relation with identified or suspected NOCLAR. 

14.  HKICPA We consider that the proposals on guiding other professional accountants in public practice in responding to NOCLAR are appropriate. We 
do not foresee that the proposals would cause a significant impact on the relationship between other professional accountants in public 
practice and their clients. 

15.  ICAEW Whilst the additional clarity over the expectations placed upon members of IFAC bodies is welcome, the need to maintain our reputation as 
a profession of trusted advisers should be emphasised. It is in the public interest for persons to have access to advice and representation 
without the risk that information concerning their affairs will be unnecessarily disclosed to parties outside the professional relationship. Such 
sensitivity might be particularly important in engagements involving, for example, forensic services. Furthermore, whilst the proposed 
guidance is clearer on domestic legislation taking precedence, the weight to be attached to contract law is less clear. 

16.  ICAG We agree with the proposal in the event that PA has evidence or suspects that management was involved, this may lead to PA having 
confidence in management (paragraph. 225.23) and taking further action and subsequently dissociating with the client. In the event that the 
PA is denied access to management and TCWG (ISA 225.45) and the PA discloses suspected or actual NOCLAR to appropriate authorities 
may also lead to comply with requirements, the client may see this as a breach of confidentiality. 

17.  ICAP Response to this point is same as point (a) above. 

18.  ICAZ Again the proposals will increase the relevance of the PAs services to clients. 

19.  ICPAK We believe that the proposals that would allow other PAs to breach client confidentiality in some circumstances, together with the lack of 
clarity as to what and when PAs might report externally, creates considerable uncertainty. It is this uncertainty that we believe will trigger 
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the unintended consequences, including potential move from professional accountants subject to the Code to others (in some cases perhaps 
less qualified) who are not. 

20.  IDW As explained in our accompanying letter, we believe that the proposals that would allow other PAs to breach client confidentiality in some 
circumstances, together with the lack of clarity as to what and when PAs might report externally, creates considerable uncertainty. It is this 
uncertainty that we believe will trigger the unintended consequences, including potential move from professional accountants subject to the 
Code to others (in some cases perhaps less qualified) who are not. 

21.  IPA The IPA envisages there may be some issues for client relationships arising from the proposed requirement and as a result some clients 
may prefer to use non-accountants for certain non-audit services. 

22.  JICPA See comments on Question 3(a) above. 

23.  KICPA See comments on Question 3(a) above. 

24.  KPMG We believe the proposals better recognise the specific nature of engagements and relationships between other PAs in public practice and 
their clients, and the inclusion of reference to the nature and terms of arrangements is helpful in recognising privileged relationships, the 
specific terms of any contract in place between PAs in public practice and their clients and the often stringent confidentiality laws and 
regulations in force in certain jurisdictions. 

25.  MCPA2 As for other public areas and customers, I think it's necessary because this may help generate the relationship in corruption or 
misunderstandings as to the relationship of the public sphere with customers. 

26.  MCPA3 In case of noncompliance identified by the professional accountant should inform management, trusted person in the company to remedy 
the breach. 

27.  MCPA4 See comments on Question 3(a) above. 

28.  MICPA See comments on Question 3(a) above. 

29.  PAIBC See comments on Question 3(a) above. 

30.  PICPA See comments on Question 3(a) above. 

31.  RSM See comments on Question 3(a) above. 

32.  SAICA As is described in the proposed section 225, the relationship between the other PAs in public practice and their clients is not always as 
onerous as the relationship when assurance services are provided. It is recognised that there will follow serious consequences when a 
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NOCLAR is discovered under non-audit circumstances. Therefore the PA needs to be very circumspect particularly when dealing with 
clients that are also audit clients of the firm or network firm. 

33.  SMPC See comments on Question 3(a) above. 

34.  UKFRC See comments on Question 3(a) above. 

35.  WPK The considerations under a) also apply to other PAs in public practice and their clients. In addition, with reference to the provision of non-
audit services which can be provided by PAs or other professionals, the ED may bring about a competitive disadvantage for PAs as potential 
clients may wish to engage those other professionals who are not bound by the Code in a preferential way. 

36.  XRB The NZAuASB has not identified any practical issues as a result of the proposals. 
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Question 3(c) 

Do you have views on the practical aspects of the proposals, particularly their impact on the relationship between PAIBs and their employing 
organizations? 

 

# Source Comment 

1.  ACCA The current proposals would encourage PAIBs to be whistle-blowers in certain situations. In such situations, legal protection for the PAIB 
must be adequate, and this is not obvious from the structure of proposed section 360. In exceptional circumstances, according to paragraph 
360.34, a PAIB who is not senior may consider it ‘appropriate' to act as a senior PAIB would, and so refer to paragraph 360.26, although 
paragraph 360.13 clearly states that paragraph 360.26 applies to senior PAIBs. In short, this lack of clarity makes it unlikely that there will 
be any change in relationships, as there will be a resistance to any change in behaviours. We suggest that this could be rectified by changing 
the structure of section 360, and creating detailed guidance and case studies to complement the revised Code. Nevertheless, the Code 
should make clear that the obligations of PAIBs do not extend beyond providing information and appropriate advice to those charged with 
governance. 

2.  AICPA Addressing the Matter 

Paragraph 360.16 requires the PAIB to discuss the potential NOCLAR with certain individuals within the employing organization.  
Specifically, it provides that in cases where the PAIB’s immediate superior appears to be involved in the matter, the PAIB must discuss the 
matter with the “next higher level of authority” within the employing organization. For many senior PAIBs, there may not be a “next higher 
level of authority” in which case it would appear appropriate to discuss the matter with the board of directors or those charged with 
governance. We therefore recommend this sentence be broadened to cover such bodies when no higher level of authority exists within the 
employing organization.  

Paragraph 360.18 requires that the PAIB disclose the matter to the external auditor. In cases, however, where the matter has been rectified, 
remediated or mitigated after applying the steps in paragraph 360.17, we do not believe disclosure to the external auditor should be required.   

In addition, in cases where the matter has not been rectified, remediated or mitigated, the PAIB should also consider disclosing the matter 
to the internal auditor. We do not, however, believe this should be a requirement. 

Accordingly, we would recommend that paragraph 360.18 be revised as follows: 

Where the matter has not been rectified, remediated or mitigated, Tthe professional accountant shall also disclose the matter to 
the employing organization’s external auditor, if any, pursuant to the professional accountant’s duty or legal obligation to provide all 
information necessary to enable the auditor to perform the audit. The professional accountant may also consider disclosing the 
matter to the employing organization’s internal auditor. 
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3.  APESB Additional guidance in respect of resignation 

During APESB’s consultation process, Australian stakeholders representing the PAIB community raised concerns in respect of the proposal 
for a PAIB to consider resigning from the employing organisation (paragraph 360.23) and the consequential economic impact on the PAIB 
in terms of loss of livelihood.  

APESB recommends that IESBA clarify in paragraph 360.23 that a PAIB should only contemplate this course of action in extreme 
circumstances.   

Guidance on follow-up processes for senior PAIBs in respect of NOCLAR  

APESB is of the view that the reporting of NOCLAR by senior PAIBs to the external auditors should not mean that they do not need to take 
any further action. Accordingly, we recommend that IESBA considers whether the senior PAIBs should take further action subsequent to 
informing the auditor (refer general matter no. 3 (a)). 

General comment on the development of case studies 

Stakeholders who attended the APESB roundtables held in Australia suggested that IESBA should consider developing case studies and 
example scenarios that demonstrate how the four frameworks would apply in different circumstances. The development of case studies 
and examples will illustrate the application of the frameworks to different scenarios and enhance all PAs understanding of the practical 
implementation aspects of these proposals. 

4.  BDO Although broadly supportive of the proposed guidance, more emphasis should be placed on the responsibilities of those PAs acting in a 
senior board capacity who should have the primary responsibility, by virtue of their position, to protect the public interest from non-
compliance with laws and regulations (i.e. their responsibility is higher than that of the external auditor and any other PA whether external 
or internal.) 

To the extent that non-compliance could be material to the financial statements, we support the Board’s view that all breaches should be 
reported to the external auditor, even in circumstances where the breaches have been resolved, mitigated or rectified, in line with ISA 250. 
However, where the breach is not likely to have a material effect on the financial statements, we see no reason for requiring a report to be 
made to the external auditor where the matter has been resolved, mitigated or rectified. 

5.  CPA Canada PAIBs and their employing organization relationships may also be affected by a change in the degree of trust and sharing of sensitive 
information relevant to NOCLAR. The public interest is protected through the integration of PAs operating within organizations with integrity 
and contributing to the overall integrity of the organization. We believe that there is a small potential that some organizations will consider 
the possible implications of the employ of a PA versus a non-PA where, for example, there is potential NOCLAR risk and this result would, 
of course, be contrary to the public interest if non-PAs were employed instead. 



NOCLAR – Supplement B – Compilation of Responses to ED Questions 
IESBA Meeting (March 2016) 

 

Supplement B to Agenda Item 2 
Page 56 of 158 

# Source Comment 

An additional observation concerning PAIBs is in respect of the description of senior PAIBs and whether the wording is potentially too 
narrow. The descriptor list comprised of influence and decision making and control could be such that a senior position of CFO, for example, 
may not meet all of the requirements as described and could create an unintended result of not being considered a senior PAIB according 
to the description. 

In addition to the above, we note that the list of relationships in (a), (b) and (c) above does not appear to cover the relationship between 
PAs who are providing audit services and other PAs in the same public practice who are providing other services.  This may result from the 
underlying assumptions regarding the recommendations in paragraphs 225.39 and 225.40 having been overly generalized. 

Paragraph 225.39 suggests that “if the professional accountant is performing a non-audit service for an audit client of the firm, the 
professional accountant shall communicate the matter within the firm. This is to enable the engagement partner for the audit to be informed 
about it and to determine how it should be addressed in accordance with the provisions of this section.” Paragraph 225.40 addresses the 
scenario where the PA is providing a non-audit service for an audit client of a network firm. The justification for these recommendations is 
provided in paragraph 77 in section C of the Explanatory Memorandum, which states that “the Board noted that there should generally be 
no impediments to reporting the matter within a firm where the client is also an audit client of the firm (unless there are specific engagement 
terms precluding such disclosure)”, although there was recognition that the situation may be more complex if network firms are involved 
and/or there is more than one jurisdiction.  

It may be more prudent to suggest that the PA in public practice providing services other than audits should check to see whether there are 
any impediments to informing the audit engagement partner, and only inform that partner if none exist (or within allowed parameters). Also, 
if additional supplementary guidance is prepared in respect of these sections, either within or external to the Code, it would be useful to 
recommend that wording be included in the engagement letter to allow the PA providing other services to communicate with the audit 
engagement partner in that firm, or any network firm.  

We also suggest that as a best practice, practitioners should separate the provision of non-audit services from audit services, including 
having separate engagement letters. The engagement letters may not address the cooperation and communication between the PAs in the 
different areas of the practice when matters such as NOCLAR arise in respect of their common client. As such, the generalization that there 
should not be impediments to reporting the matter within the firm may be too broad. A scenario where this could arise, for example, is when 
one area of the firm conducts an audit, and another area is involved in a mergers and acquisition transaction and irregularities that were 
not material to the audit are uncovered as part of the due diligence for the impending sale. 

6.  Crowe The proposals present a response framework for “senior PAIBs” that generally appears appropriate for the holders of senior and responsible 
positions. In some jurisdictions, the proposals will complement existing obligations imposed on directors by law, regulation or corporate 
governance best practice.  

The approach for “other PAIBs” reflects common sense and is proportionate. It is sensible to highlight “whistleblowing” and other existing 
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reporting arrangements. 

IESBA will have to work with professional bodies to successfully implement the pronouncements that relate to PAIBs. PAIBs may not be 
subject to continuing professional education requirements and may have limited continuing obligations to their professional body. 

7.  DTT We feel the proposals appropriately delineate what would be expected for a senior PAIB and other PAIBs and are well balanced in assigning 
responsibilities for the employing organization and the PAIBs.  However, resigning from an employing organization is an option for other 
PAIBs just as much as senior PAIBs, but this option is only presented for senior PAIBs in the proposal.  We suggest adding this as a 
potential course of action for other PAIBs who no longer wish to be associated with the employing organization.  This is also consistent with 
Section 100.24 where disassociation is required in the case of ethical conflicts.   

8.  EY The concept of whistle-blowing is not new and we don’t anticipate a significant change in the relationship between PAIBs and their employing 
organizations.  We believe the framework will be a valuable tool for PAIBs in determining how to respond to NOCLAR and may result in an 
increased level of engagement, but we do not see the fundamental dynamic between PAIBs and their employing organizations changing 
significantly. 

9.  FEE The proposals take a reasonable approach to the expectations of PAIBs to report on NOCLAR at their employer. PAIBs may have difficulties 
in deterring prospective or suspected NOCLAR, in instances where this has not yet occurred. The responsibility of PAIBs should not go 
beyond explaining the expected breach and its consequences to management or TCWG, including the effective delivery of good advice. 

10.  FT See comments on Q3(a) above. 

11.  FKA Consider disclosure to an oversight authority or professional body confidentially in addition to the safeguards internally especially where the 
matter could lead to resignation, as issues could still arise even after disengaging with the organization. 

12.  GAO See comments on Q3(a) above. 

13.  GT We do not believe the proposals will have any significant impacts on the relationships discussed above. On the contrary, we believe they 
will clarify the responsibility of each party (auditors, client management, TCWG, and PAs) in relation with identified or suspected NOCLAR. 

14.  HKICPA We agree with the overarching expectation that senior PAIBs are responsible for setting the right tone at the top and establishing an 
appropriate framework to prevent and deter NOCLAR within their organizations, for example, senior PAIBs could work with other 
management to establish compliance risks assessment and management or code of conduct. If this has been achieved we would not expect 
the proposals to cause a significant impact on the relationship between senior PAIBs and their employing organizations.  

However, as with auditors, additional clarification in the threshold and criteria for senior PAIBs to determine whether further action is needed 
would be helpful. There is also lack of guidance on how the requirement to report suspected or identified NOCLAR to the external auditor 
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would interrelate with the need to take any further action. We consider that if senior PAIBs become aware of the responses of the external 
auditors, they should take those into account when determining the need for their further action.  

15.  ICAEW For a PAIB there may be difficulties in deterring prospective rule breaking. This should be limited to explaining the expected breach and its 
consequences; the effective delivery of good advice. It should not, for example, involve usurping the rights of management by filing correct 
returns to supersede false ones. Whilst good professional judgement should mitigate the likelihood of the latter it is not explicit in the 
exposure draft that deterrence should not in itself involve subversive and possibly unprofessional behaviour itself. 

16.  ICAG With respect to PAIBs and their employing organizations as regards NOCLAR issues, the PAIBs should use all their best endeavours to 
draw management or TCWG attention to NOCLAR or suspected NOCLAR and its impact on the organization. If the PAIB is finding it difficult 
to resolve NOCLAR issues with management and/or TCWG, and it is impacting on his professional ethics of integrity and professional 
behaviour as professional accountant, he may consider terminating his employment contract. 

However, since it is not easy to get another job, particularly in the developing nations, the standard should consider a clause mandating 
local regulators to assist members when they choose this option in terms of persuading management to enforce the applicable laws and 
regulations, or claiming compensations for the victims, and bringing the breach to the attention of law enforcement agencies. 

17.  ICAP In case of reporting of NOCLAR to an appropriate authority will endanger job security of PAIBs. This insecurity will prevent PAIBs from 
reporting NOCLAR. In such a circumstance, audit committee shall be strong enough to provide job security to such PAIBs, maintain an 
ethics based culture including policies and procedures to prevent non compliances with laws and regulations. 

18.  ICAS ICAS falls into the latter of the categories mentioned. It may therefore be better to receive comments from those more directly impacted, 
such as auditors. Our views on this matter will depend on the extent to which the points we raise are addressed in the final document. 

19.  ICAZ The proposals will enhance the credibility of the profession as PAIBS are expected to take the leading role in dealing or addressing 
NOCLARs. 

20.  ICPAK We support the board’s proposals in relation to PAIB since they are engaged more actively in the activities of the organisation thus more 
likely to know or are involved in acts of NOCLAR. Ins such instances, it’s important to obligate them to report to relevant persons, appropriate 
authority (paragraphs 360.26-28), and/or the independent auditor (paragraphs 360.17-18.) 

21.  IPA The IPA has some concern in relation to non-senior PAiBs where the jurisdiction does not have whistle-blower protection legislation. This 
is exacerbated if the entity does not have internal mechanisms to report NOCLAR anonymously. The IPA believes the risk to careers 
(especially in industry sectors with a small number of participants) would out-weigh the requirements to report NOCLAR, even internally, 
without adequate protection. The IPA believes in such circumstances the practical results would be for a non-senior PAiB at best to resign 
and not report. 
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22.  JICPA See comments on Question 3(a) above. 

23.  KICPA See comments on Question 3(a) above. 

24.  KPMG We believe the proposals are proportional and balanced in terms of encouraging PAIBs to act in the public interest, whilst avoiding placing 
PAIBs at a professional disadvantage when compared to others within an organisation. 

25.  MCPA2 Regarding Professional Accountants in Business and employer organizations would help in terms of atmosphere of trust on who you are 
working. 

26.  MCPA3 Very similar to the above is due to present a report to the administration, monitoring for the mitigation of default. 

27.  MCPA4 See comments on Question 3(a) above. 

28.  MIA With regard to the proposals for item (c), we believe that there will be practical issues in implementing the proposals for senior PAIBs.  The 
issues vary depending on the level of corporate governance, types of organisation and size of organisation, etc.  We also believe that there 
will be instances where the PAIB’s organisation, such as family owned business and smaller size organisation, may be reluctant to bear 
costs of any independent investigation or legal advice for senior PAIBs to address identified or suspected NOCLAR.  Hence, it will be 
impractical for senior PAIBs to seek any independent investigation or legal advice.   We request the IESBA to consider the practicality in 
implementing the proposed Code. 

In addition to the above, we would also like to seek clarification in a situation where the PAIB’s contract with the employing organisation 
requires a senior PAIB to maintain and comply with confidentiality clause.  In such circumstance, the senior PAIB will encounter an ethical 
dilemma as to whether to comply with the provision of the Code or comply with the confidentiality clause stated in the employment contract. 

29.  MICPA See comments on Question 3(a) above. 

30.  PAIBC See comments on Question 3(a) above. 

31.  PICPA See comments on Question 3(a) above. 

32.  RSM See comments on Question 3(a) above. 

33.  SAICA The standard in the current form is a guide and the PAIB is not compelled to report if the circumstances do not allow them to do so, it will 
strengthen the resolve of those who wish to report, and this may well bring some friction as ethical reporting normally does, but only in a 
case of Public interest, so SAICA supports the proposals for the greater good of societies. 

The relationship between a PAIB and his/her employer is far more immediate than that between the PA’s clients and in many respects may 
have a serious effect on the livelihood of the PAIB. Thus the relationship may well be tested to its limits when a PAIB has to respond to 
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NOCLARs, occurring or anticipated to occur. PAIBs need to understand the employer’s ethical requirements and reporting obligation and 
have a strong relationship with TCWG, as he is obliged (shall) disclose the matter to the external auditors. This is particularly applicable to 
senior PAIBs as they have wider knowledge about the employer, the activities of the employer, the relationship between management and 
TCWG and the external auditor. The PAIB may decide that it is more appropriate to report the matter on the whistle-blowing line, if available, 
but to remain anonymous is not always possible. Legal consultation and careful consideration of all factors is recommended so as to avoid 
harsh personal consequences. 

34.  SMPC See comments on Question 3(a) above. 

35.  UKFRC See comments on Question 3(a) above. 

36.  XRB The NZAuASB has not identified any practical issues as a result of the proposals. 
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Do respondents agree with the proposed objectives for all categories of PAs? 

 

# Source Comment 

1.  AAT AAT agrees the principle of the objectives identified, but submits that in addition to integrity and professional behaviour, objectivity has a 
place in defining the objectives.  This is because there is a collaborative dynamic to either rectifying or mitigating against the consequences 
of identified NOCLAR; or to deterring NOCLAR which has not yet occurred. However, this should not be to the detriment of the requirement 
to remain objective, as is indicated by the use of the third party test. 

2.  ACCA ACCA broadly agrees with the proposed objectives, as they support the fundamental principle of professional behaviour, and are consistent 
with the need for professional accountants to comply with relevant laws and regulations and avoid any action (or inaction) that discredits 
the profession. We note that several elements of the paragraphs claiming to set out the objectives of the professional accountant read more 
like principles than objectives. We suggest, therefore, that there would be benefits in explaining these objectives in the context of the 
fundamental principles when setting out the purposes of sections 225 and 360. 

3.  AIC Yes, we are. 

4.  AICPA Yes. 

5.  APESB APESB agrees with the proposed objectives for all categories of PAs. APESB believes that these objectives clarify the PA’s responsibilities 
and this approach is likely to assist the professional bodies and regulators who enforce the Code. 

6.  BDO We are supportive of IESBA’s objective to provide guidance to PAs in all spheres on how to apply the fundamental principles and the 
competing interest between acting honestly and with integrity in not turning a blind eye, and the duty of confidentiality to one’s client or 
employer. 

7.  BT We do not agree with the disproportionately heavier emphasis placed on the auditor. We understand that regulators may support it but IFAC 
should be aware of the increasing accountability that regulators (certainly in the UK) are subject to by government, to be proportionate in 
their actings and to promote only new regulation that is proportionate in its terms and consequence. We believe that the new provisions 
might fail either test, if viewed from a UK perspective. 

8.  CIMA It is difficult to address questions 4 and 6 separately as they are fundamentally connected. 

There is a danger that these objectives could be confusing for PAs unsure of their position with regard to the categories. Any response to 
NOCLAR or suspected NOCLAR should be commensurate to the level of responsibility the PA has. 
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In addition, the actual names of the categories may be misunderstood and inconsistently applied, in particular the distinction between “senior 
PAIBs” and “other PAIBs” – these are not terms that are widely used in the UK. Job titles in themselves are misleading – it is the scale of 
operational control and decision making responsibility that is important. 

Therefore it is the CIMA view that the fundamental principles should be the primary factor in a PA’s decision to act on NOCLAR. Provided 
that the report is based on a genuine observation of NOCLAR that can be evidenced, then the duty to report should be incumbent on all 
PAs. 

9.  CPAA We think that the proposed guidance introduces a different understanding of public interest than that already in existence in the Code.  This 
may create more confusion than already exists around the concept of the public interest.  As mentioned in our response to question 2, the 
Code states that: ‘In acting in the public interest, a professional accountant shall observe and comply with this Code’ and the Code’s 
foundation is its fundamental principles.  However, objective (c) of paragraph 225.3 of the proposed guidance states: ‘To take such further 
action as may be needed in the public interest’.  If compliance with the Code is acting in the public interest, it is not clear what further action 
may be needed or expected by professional accountants to act in the public interest.   

Paragraph 225.4 explains what constitutes the public interest and states the facts and circumstances of the non-compliance or suspected 
non-compliance as a factor.  We believe that the impact and consequences of illegal or suspected illegal activity affects the public interest 
in its broad sense, rather than the facts and circumstances of the non-compliance or suspected non-compliance.  We also think that our 
view is better aligned with the remaining proposals that focus on the consequences of the NOCLAR (paragraph 225.7). 

Further, in relation to paragraph 225.4(b), it is possible that the consequences may be neither immediate nor ongoing.  Severe and other 
consequences may also arise in the medium to long term. 

It is also not clear why the principles of integrity and professional behaviour were selected for inclusion in objective (a) of paragraph225.3.  
We think there is a fundamental difference between the behaviour of professional accountants, which is what the Code’s principles are 
about, and that of their clients or employers, something that is addressed in paragraph 100.1 and section 210 of the Code.  

Further, we urge the Board to consider how the proposals interact with section 210, which asks professional accountants to terminate the 
professional relationship, while paragraph 225.30 states that withdrawing from the engagement is not adequate.   

10.  CPA Canada We agree with the proposed objectives while reiterating the concerns outlined above in response to Questions 1 and 2. 

11.  Crowe Subject to our comments above, the proposed objectives are appropriate and reflect the fundamental principles and the public interest. 

12.  DE Yes, I agree with the proposed objectives for all categories of PAs 

13.  DTT We agree that the first two proposed objectives (to enable PAs to comply with the fundamental principles of integrity and professional 
behavior, and to alert management or where appropriate, TCWG to enable action to be taken to address identified or suspected NOCLAR 
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or deter commission of NOCLAR) are appropriate for all categories of PAs.   We believe the third objective (for PAs to take such further 
action as may be needed in the public interest) may be difficult for certain categories of PA, especially PAs in public practice providing non-
audit services and PAs in business other than senior PAs.  Meeting this objective may not be possible in the circumstances, especially if 
the individual PA (despite best efforts) does not have the necessary information to determine the next action to take or is precluded by law 
or regulation from taking further action.  We suggest editing the third objective as follows: “(c) Where possible, to take such further action 
as may be needed in the public interest.” 

14.  EY Yes.  We agree with the objectives for all categories of PAs under the IESBA’s proposed framework and believe they are appropriately 
differentiated and articulated. 

15.  FEE FEE is broadly supportive of the proposed objectives for all categories of PAs as set out in Section 225.3. Whilst we agree in principle with 
the intention of “(c) To take further action as may be needed in the public interest”, we are concerned that this sentence may be too wide 
and be responded to with divergent interpretations. In this regard, we refer to our general comments in the covering letter.   

We also refer to our response to Question 6. 

16.  FKA Yes. 

17.  French 
Institutes 

Yes, both Institutes agree but, as mentioned above in our general comments, we draw your attention to the fact that our answer 
covers only professional accountants in public practice. We would also like to draw your attention to the fact that the statistics 
footnoted in the ED for France concerning the number of suspicious activity related to money laundering and reported to the 
appropriate authority do not reflect the reality of disclosure since they do not take in to account the reporting by the statutory auditors 
to the public prosecutors. 

18.  FSR We are broadly supportive of the proposed objectives for all categories of PAs as set out in 225.3. Whilst we agree in principle with the 
intention of “(c) To take further action as may be needed in the public interest”, we are concerned that this sentence may be too wide and 
be responded to with divergent interpretations, see our comments on question 2. 

19.  FT We agree with the proposed objectives. 

20.  GAO The proposed objectives provide a good framework for PAs who may need to consider alerting key stakeholders, specifically management 
and those charged with governance, of identified or suspected NOCLAR. As we discuss in the General Comments section below, for entities 
expending government-provided funds, an additional key stakeholder is the government that provided the funding on behalf of that 
government’s constituency. We recommend revising the objectives to allow for consideration of oversight bodies other than management 
or those charged with governance. In conjunction with revisions made in consideration of our comments under General Comments, the 
following edit to paragraph 
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225.3 would accomplish this: 

When responding to non-compliance or suspected non-compliance with laws and regulations, the objectives of the professional 
accountant are: 

(a) To comply with the fundamental principles of integrity and professional behavior; 

(b) By alerting management or, where appropriate, those charged with governance of the client or others charged with 
the client’s oversight, to seek to: 

(i) Enable them to rectify, remediate or mitigate the consequences of the identified or suspected non-
compliance; or 

(ii) Deter the commission of the non-compliance where it has not yet occurred; and 

(c) To take such further action as may be needed in the public interest. 

21.  GT Grant Thornton agrees with the proposed objectives for all professional accountants as we believe the objectives will allow professional 
accountants to comply with the fundamental principles of integrity and professional behaviour when responding to matters of non-
compliance or suspected non-compliance. 

22.  HKAB We believe that the objectives are far too broad. The guidance should be focused on matters that involve the public interest, which by 
their nature, could be expected to cause substantial harm to the interests of the organisation, investors, creditors, employees or the wider 
public. Instead, the proposed guidance places responsibilities on PAs in respect of all NOCLAR that are not “clearly inconsequential”, 
and as such detracts from the public interest aspects. 

23.  HKICPA We agree with the proposed objectives for all categories of professional accountants as indicated in paragraphs 225.3 and 360.3 of the ED. 

24.  ICAEW We are broadly supportive of the proposed objectives for the categories of professional accountant, subject to our comments above 
regarding deterring breaches and heavy handed usage of the nebulous concept of public interest. Clearly, given the framework adopted, 
some criteria need to be adopted for accountants to decide when to override confidentiality and make disclosure, and it is not unexpected 
for the public interest to be used as the basis of such criteria. However we believe it is important not to suggest that some separate obligation 
to act in the public interest rests with the individual accountant. 

25.  ICAG Yes, the proposed objectives for the various categories make sense and address the specific needs. 

In all these instances, the objectives are fine but what happens if the NOCLAR is committed by both management and TCWG. We 
recommend the inclusion of law enforcement agencies that must be alerted. 
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26.  ICAP The overriding principle of the proposal is that PAs have the responsibility to act in public interest. Three broad proposed objectives, that 
are, to ensure PAs do not close their eyes to identified or suspected NOCLAR and that they do not bring profession into disrepute, to alert 
management and TCWG to seek remedial actions to mitigate the consequences of the NOCLAR and to deter the commission of the 
NOCLAR where it has not yet occurred and finally to take further action in public interest. All these proposed objectives require PAs to act 
in accordance with fundamental principles of integrity and professional behavior and thus supports the overriding principle for all four 
categories of PAs. 

27.  ICAS Whilst we agree with much of what is proposed (subject to our concerns on “tipping off”), there appears to be greater emphasis placed on 
the auditor than other professional accountants. We understand that regulators will undoubtedly have pushed for this to be the model 
adopted. However, the duty of care owed by the auditor in the UK, and indeed in many other jurisdictions, is limited by case law to the 
shareholders as a body. The need to consider the public interest applies equally to all professional accountants, there is no increased 
consideration explicitly required of the audit profession. 

Whilst we do not oppose the compartmentalisation of professional accountants into four categories, we do question whether the increased 
emphasis on the auditor of the proposals is justified. Additionally, we believe that the proposals still underestimate the “tipping off” provisions 
which apply in the EU. They will render much of the content of these proposals very difficult to apply. 

28.  ICAZ We are agreeing with the proposed objectives for all categories of Pas as they are enhancing the need for PAs act in the public interest 
from an ethical point of view. 

29.  ICPAK We agree with the proposed objectives (a) and (b) of paragraph 225.3. Whilst we agree in principle with the intention of (c), we are concerned 
that the term “public interest” may make it open to overly wide and divergent interpretation, as there is no definitive understanding of what 
“public interest” entails. Even when laws are in place the interpretation of the term “public interest” is not necessarily clear. 

Perceptions as to what “action needed in the public interest” actually constitutes in any given situation will depend on the specific situation 
and is also highly subjective.  

Thus, although various aspects of this particular proposal may be in the public interest, other aspects may be detrimental to the public 
interest. It may be more appropriate to word this part of the objective as being generally in the public interest or overall in the public interest, 
and to point out that what is or is not in the public interest will depend on a number of factors as well as being highly subjective 

We do, however, fail to see how excluding PAs undertaking work for which they have no direct engagement fits in with the Board’s stated 
objectives, since the proposed scope out will ensure that these PAs do indeed turn a blind eye to identified or suspected NOCLAR (see 
paragraphs.13 and 15 of the Explanatory Memorandum). Requiring that PAs do not turn a blind eye on all but those situations where they 
have an indirect engagement is likely to lead to public misunderstanding as to the “integrity” of the profession when viewed as a whole. 
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30.  IDW We agree with the proposed objectives (a) and (b) of paragraph 225.3. Whilst we agree in principle with the intention of (c), we are concerned 
that the term “public interest” may make it open to overly wide and divergent interpretation, as there is no definitive understanding of what 
“public interest” entails. Even when laws are in place the interpretation of the term “public interest” is not necessarily clear (see the 
publication “Accountancy” for June 2015 p. 49-50 on the issue of “public interest whistle blower test”, where impact on 100 fellow managers 
was deemed sufficient to meet the public interest test under the UK Public Interest Disclosure Act by an employment appeal tribunal). 

Perceptions as to what “action needed in the public interest” actually constitutes in any given situation will depend on the specific situation 
and is also highly subjective. We refer to our comments elsewhere in respect of the potential for unintended consequences associated with 
the Board’s intention to “allow” disclosure to an external authority. 

Thus, although various aspects of this particular proposal may be in the public interest, other aspects may be detrimental to the public 
interest. It may be more appropriate to word this part of the objective as being generally in the public interest or overall in the public interest, 
and to point out that what is or is not in the public interest will depend on a number of factors as well as being highly subjective. We also 
refer to our response to q. 3 in this regard. 

Furthermore, the need to have exceptions or “scope outs” in the Code itself (see below) and through national legislation also calls into 
question whether the proposed objectives are entirely appropriate to the profession as a whole. 

Proposed Exclusions 

As discussed elsewhere in this letter, national law will often represent a scope out for some aspects. However, from a practicality viewpoint 
we certainly would agree with the proposed scope out for PAs performing due diligence engagements as explained in paragraph 35 of the 
Explanatory Memorandum. We also share the concerns of others expressed in relation to forensic accounting, which the IESBA is not 
proposing be scoped out. 

We do, however, fail to see how excluding PAs undertaking work for which they have no direct engagement fits in with the Board’s stated 
objectives, since the proposed scope out will ensure that these PAs do indeed turn a blind eye to identified or suspected NOCLAR (see 
paragraphs.13 and 15 of the Explanatory Memorandum).  

Requiring that PAs do not turn a blind eye on all but those situations where they have an indirect engagement is likely to lead to public 
misunderstanding as to the “integrity” of the profession when viewed as a whole.  

Given these and other concerns, we do not conclude that the proposed objectives are entirely suitable. 

31.  IMA Partly. Please see Comments above. 

32.  IPA The IPA agrees with the proposed objectives for all categories of PAs. 

33.  IRBA We agree with the proposed objectives for all categories of PAs. 
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34.  JICPA As stated earlier, we are opposed to the application of the proposed provisions to PAPP providing non-audit services and non-senior PAIBs. 
However, we agree that PAs performing audits of financial statements and senior PAIBs should fulfill the proposed responsibilities in 
responding to NOCLAR. 

35.  JTG Yes, I do. 

36.  KICPA We agree with the proposed objectives for the response to non-compliance with laws and regulations, including the compliance with the 
fundamental principles of integrity and professional behavior. 

37.  KPMG We agree with the proposed objectives and consider it appropriate that these are applicable to all categories of PA.  We believe all PAs 
should be bound by the same fundamental principles of integrity and professional behaviour and accordingly, should act in the public interest 
and not bring the profession as a whole into disrepute.   

We recognise that the ability of the PAs to respond, and the form of the response, will differ between the categories, according to their 
different roles and responsibilities, seniority and spheres of influence.  We therefore welcome the proposed differential approach among 
the four categories, as we explain in our response to question 6. 

38.  MCPA1 PARTIALLY 

I consider that it will be necessary to create a work committee (A government dependency or inside a college institute) which will previously 
receive and review all submissions in a way that the ones well proven and sustained can become a formal complaint and then to be 
presented to the official authority. 

39.  MCPA2 Yes, because to make a change like that is necessary is to do with time to consider every aspect of the project, and is analyzing and 
collecting opinions of all AP which is the right thing . I also agree with the proposed objectives, although it is something important today for 
our profession. 

40.  MCPA3 Is correctly determinated, I think that they cover all cases would be missing only indicating examples of each, for example and where 
accountants working in the government sector, or those who work in civil associations be grouped. 

41.  MCPA4 Yes, one of the main objectives is to not strive from the principles of integrity and professional behavior, which are very well covered by the 
new activities proposed in this draft. 

The alerting of promptly information plays a key role in this proposal, the opportunity to be informed allows the user to implement any 
measures, report and or reveal the situation to authorities, depending the case. 

The public interest would represent probably the more controversial of the objectives, however is very well determined on what 
circumstances will depend the materiality of the “public interest”. 
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42.  MCPA6 No, I think it should be added an additional category for Professional Accountants in teaching. 

43.  MIA We agree with the proposed objectives for all categories of PAs. 

44.  MICPA The Institute agrees with the proposed objectives for all categories of PAs. 

45.  NYSSCPA We agree with the proposed objectives for all categories of PAs. 

46.  PAIBC We partly agree, as appropriate application of the fundamental principles should be the overarching objective for all professional 
accountants. This is dependent on all relevant specific circumstances, not limited to which category a professional accountant belongs. See 
also our response to question 6. 

47.  PICPA 225.3 (i). This section proposes that one of the objectives of the PA is to “deter the commission of noncompliance where it has not yet 
occurred.” It is unclear how the PA could be in a position to deter the commission of noncompliance of a client. The committee believes the 
intent of the guidance is to provide a mechanism for the PA to report suspected fraud or illegal acts that come to their attention in the event 
that the client does not take appropriate actions. The committee recommends that clarifying language be included in the final guidance. 

48.  RSM Yes. 

49.  SAICA Yes, SAICA agrees with the proposed objectives and we are in support of the fact that the Code has built in slight variations based on the 
extent of public interest responsibilities, and consider the span of influence of the different levels and functions of PA’s. 

50.  SMPC We agree with the proposed objectives (a) and (b) in paragraph 225.3. In principle, we also agree with the intention of (c), but are concerned 
about how subjective the term “in the public interest” is and how wide it may be interpreted as there is no definitive understanding of what 
“public interest” entails. What “action as may be needed in the public interest” in any particular circumstance is highly subjective. 

We support the proposals to scope out personal misconduct unrelated to the business activities of the client (para 225.8 (b)) and that they 
are not intended to apply to due diligence engagements. In our opinion, if despite our concerns detailed above, the IESBA retains its stance, 
this scope out should as a minimum extend to practitioners engaged to undertake forensic engagements, where legal privilege does not 
apply. We are concerned that clients may not hire PAs for such services if they are unable to confirm total confidentiality. 

51.  UKFRC The objectives of professional accountants should include: 

• Not to be associated with a client or employing organisation that knowingly does not comply with applicable laws and regulations and 
lacks integrity, unless disassociation is prevented by law or regulation. 

• To be satisfied that, where possible and appropriate, disclosure of actual or suspected non-compliance has been made to an 
appropriate authority that is able to take action.  
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See also our answer to question 2. 

52.  WPK We agree with the objectives of Paragraphs 225.3 (a) and (b). However, the objective of 225.3 (c) is, as already explained above, 
problematic since and as far as it pertains to overriding confidentiality to an external authority or person. In addition, the precise meaning 
and scope of the term “public interest” (Paragraph 225.3 (c)) have become an issue of wider debate over the last years not only within IFAC 
but also within the profession itself. The concept itself is undefined and only little guidance had been provided in the past. 

53.  XRB The NZAuASB considers it is an appropriate objective for all categories of PAs. The NZAuASB believes that it makes it clear upfront about 
what is expected of PAs when they encounter a NOCLAR or suspected NOCLAR. 
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Do respondents agree with the scope of laws and regulations covered by the proposed Sections 225 and 360? 

 

# Source Comment 

1.  AAT AAT agrees with the drafting of the scope of laws and regulations proposed in both sections. 

2.  ACCA Yes, we agree with the scope as set out in the proposed new sections of the Code – particularly as it aligns the scope with that of ISA 250. 
The examples set out in paragraphs 225.6 and 360.6 are helpful, although it would be useful to emphasise that any list of examples is not 
exhaustive. These examples suggest areas in which detailed guidance and case studies would usefully support the Code itself. 

It should also be noted that the ability of the professional accountant to recognise instances of non-compliance will depend upon the 
experience of the individual and his or her role. (In the case of some IFAC member bodies, these provisions of the Code could also relate 
directly to student accountants.) We believe that this has not been fully acknowledged in the proposed drafting. 

3.  AIC Yes, we are. 

4.  AICPA Yes. 

5.  APESB APESB favourably notes the change in the scope of laws and regulations covered by the revised proposals to be aligned with ISA 250 
Responding to Non-Compliance or Suspected Non-Compliance with Laws and Regulations. However, we respectfully raise the following 
matters for IESBA’s consideration. 

Clarification that scope of laws and regulations should address matters other than financial statements 

We note that the scope of the laws and regulations covered in IESBA’s proposals also comprise of activities that are not associated with 
financial statements. Therefore, we are of the view that the scope of laws and regulations should be amended from ‘financial statements’ 
to ‘financial statements or other underlying subject matter’ to clearly state IESBA proposed scope that the NOCLAR framework address 
subject matter other than financial statements.  

Accordingly, we propose the following editorials to paragraphs 225.5 and 360.5 for IESBA’s consideration: 

(a)  Laws and regulations generally recognized to have a direct effect on the determination of material amounts and disclosures in the 
client’s financial statements or other underlying subject matter; and 

(b)  Other laws and regulations that do not have a direct effect on the determination of the amounts and disclosures in the client’s 
financial statements or other underlying subject matter, but compliance with which may be fundamental to the operating aspects 
of the client’s business, to its ability to continue its business, or to avoid material penalties. 

The list of examples of laws and regulations should be segregated into two categories 
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APESB notes that the list of examples provided by IESBA in paragraphs 225.6 and 360.6 are useful for PAs, as it illustrates the applicable 
laws and regulations included in the scope of the ED. However, stakeholders have expressed concerns about the breadth of laws and 
regulations included in paragraphs 225.6 and 360.6 as it appears to be inconsistent with paragraphs 225.14, 225.37, 360.15 and 360.32 
which stipulates that PAs are not expected to have detailed knowledge of laws and regulations beyond their subject matter expertise.  

We believe that some of the laws and regulations provided as examples may create a perception with the public and clients that a PA has 
expertise in these matters when they are not within the PA’s expertise (e.g. environmental protection and public health and safety).  

We recommend that it would be useful if IESBA categorises the laws and regulations in paragraphs 225.6 and 320.6 to distinguish between 
those that are likely to be within a PA’s expertise and those of which a PA is likely to have only a general knowledge.  

In addition, we suggest that IESBA considers including privacy and data protection legislation as another example of laws and regulations 
to be considered. 

Clarify the treatment of a suspected NOCLAR reported to an appropriate authority 

Once the above categorisation is completed, we then propose that IESBA clarifies (in paragraphs 225.27, 225.43, 360.26 and 360.34) that 
an identified breach of law or regulation should be in respect of a matter that is within a PA’s subject matter expertise (such as Corporations 
Act of the relevant jurisdiction) and a suspected breach is likely to be within a PA’s general knowledge (such as public health and safety).   

Additionally, we believe that where a PA is considering reporting a breach within the PA’s general knowledge to an appropriate authority, it 
should always be treated as a suspected NOCLAR, due to the following: 

• NOCLARs are likely to be complex issues, and PAs may not have access to sufficient information and/or evidence to form a 
conclusion beyond reasonable doubt; and 

• only the courts can determine whether a NOCLAR has actually occurred. 

Legal privilege and engagement of other professionals 

During APESB’s consultation process, Australian stakeholders noted that IESBA’s NOCLAR proposals may discourage entities from 
engaging PAs in favour of legal professionals who are not subject to these requirements in forensic and similar consulting engagements 
where there are likely to be instances of NOCLAR. As a lawyer’s advice is protected by legal privilege, clients may prefer to engage a lawyer 
who in turn engages the PA rather than engaging a PA directly to perform these engagements and thus overcoming the NOCLAR provisions 
in the Code. We bring this matter to IESBA’s attention as it is a likely commercial impact of these proposals and is of concern to Australian 
stakeholders. 

We also believe that paragraph 225.44 should be revised to state in a stricter manner that the factors noted in that paragraph will preclude 
a PA from disclosing to an external party.   
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6.  BDO Although broadly supportive of the approach at codifying reporting requirements, BDO would caution the Board not to impose more stringent 
reporting requirements than are required by the local law and regulations. Furthermore, there are some examples on the list that go beyond 
the current requirements for PAs, even an auditor, to report to regulators, such as environmental and public health and safety where a right 
to report may exist but not a statutory duty and are arguably outside the scope of a PA’s skill set or knowledge.   

There also needs to be more guidance on what is meant by ‘credible evidence of substantial harm’, when there is merely a right (not a duty) 
to report. For example, does a PA who works in a senior position within a network rail company who discovers that the proposed rail 
maintenance plans have been delayed, satisfy his or her responsibility to report if the matter is reported to TCWG. If no action was taken 
by TCWG would this constitute credible evidence of substantial harm requiring the matter to be reported to an appropriate regulator, or 
would further damage reports be required? At what point is the PA in possession of credible evidence? 

7.  BT It follows from the key points we have made above that we support the equiparation with the scope of ISA 250 as the basis for these revised 
proposals. 

8.  CIMA Yes however, as emphasised in other answers, the lists at 225.6 and 360.6 should not be regarded as exhaustive. Although they seem 
comprehensive there will always be times when a situation not covered by the lists will arise and the PA will be required to use professional 
judgement. CIMA acknowledges that these lists are labelled as examples but further clarification would be useful. 

The scope is described in section 225.5 with the list following at 225.6, clearly denoted as examples. In Section 225.7 there is reference to 
“those laws” which readers may perceive as the list rather than wider laws that may be in the scope by virtue of fitting the description in 
225.5. For this reason CIMA recommends the removal of the word “those” to be replaced with “relevant” or simply the removal of “those” 
with no substitution. 

The same recommendation applies to sections 360.5 to 360.7. 

9.  CPAA We broadly agree with the scope of laws and regulations in the proposal.  We also suggest that the Board considers as examples the 
inclusion of company or corporate law and occupational or work health and safety laws. Further, the overall focus of the proposal is on 
clients and employers who exist in one jurisdiction and does not take into consideration incongruent legal requirements between different 
jurisdictions and laws and regulations which have extra-territorial coverage. We urge the Board to consider the complexities that these 
issues create and provide some guidance.   

The terminology in relation to the stakeholders and the public requires some attention.  In paragraph 225.7 ‘employees’ are included as 
examples of the wider public and paragraph 225.8 refers to the client’s ‘stakeholders or the wider public’.  Paragraph 225.4 also refers to 
the wider public. Employees are generally considered internal stakeholders and thus not part of the wider public, while the wider public is 
generally considered a stakeholder.  It may be more appropriate and clearer to refer to other stakeholders instead of wider public, which 
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will refer to any groups of people that are affected by the client or employer, or refer to ‘community’ or ‘general public’ as is the norm in 
stakeholder terminology. 

Paragraph 225.9 states: ‘It is the responsibility of the client’s management, with the oversight of those charged with governance, to ensure 
that the client’s business activities are conducted in accordance with laws and regulations. It is also the responsibility of management and 
those charged with governance to identify and address any non - compliance with laws and regulations by the client or by those charged 
with governance, management or employees of the client’.  Given the global nature of the Code, and the varied corporate governance 
approaches, we are of the view that management and those charged with governance should be mentioned as responsible, rather than 
management with the oversight of those charged with governance.    

Paragraphs 225.13 and 225.36 state: ‘The information conveyed by the professional accountant may prompt management or those charged 
with governance to investigate the matter’.  We are not sure of the rationale and appropriateness of this statement.  If the Board believes 
that the professional accountant should do the prompting, then it should express this view.  Otherwise, we think that the possible or likely 
desirable consequences of actions of those who are not required to comply with the Code are better not addressed in it. 

Paragraph 225.14 and 225.37 refer to ‘an appropriate legal or adjudicative body’. A legal body in many jurisdictions may refer to a law firm 
or society.  For example, in Australia the Australian Law Council is described as Australia’s peak legal body. We encourage the Board to 
consider the terms used and the potential translation issues.  These paragraphs also state: ‘Depending on the nature and significance of 
the matter, the professional accountant may consult on a confidential basis with others within the firm, a network firm, a relevant professional 
body, or legal counsel’.  We are of the view that the PA should consult with ‘the’ network and ‘the’ relevant professional body rather than 
any network or professional body. 

The statement ‘Disclosure would be precluded if it would be contrary to law or regulation’ is included in paragraphs 225.27 and 360.26.  As 
mentioned earlier, our view is that this statement expresses a fundamental principle and foundation of the Code and we do not think it needs 
to be restated. 

10.  Crowe The scope of laws and regulations is appropriate. We agree with IESBA’s adoption of the approach taken by ISA 250, as this approach is 
established and can be adapted for the wider categories of accountants subject to this pronouncement. 

11.  CPA Canada We generally agree with the scope of laws and regulations covered by the proposed Sections 225 and 360 while reiterating the concerns 
outlined above in response to Questions 1 and 2. We identified however, that there could be specific concerns that may result for non-PAs 
being sought out for consulting in tax-related matters. 

12.  DE Yes, I agree with the scope of laws and regulations covered by the proposed Sections 225 and 360. 

13.  DTT We agree with the scope of laws and regulations covered by the proposed section 225 and are especially supportive of the Board’s efforts 
to align the proposal with ISA 250 Consideration of Laws and Regulations in an Audit of Financial Statements.   We are also supportive of 
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the Board’s decision to scope out matters that are “clearly inconsequential”.  We believe however that adding some of the examples that 
are included in the background information of the proposal into the two proposed sections will lead to a more consistent application of the 
standard. 

14.  EY Yes.  We believe this represents an important clarification from the previous draft and that the more narrow focus on laws and regulations 
that have a nexus to the PAs professional training and expertise is appropriate. 

15.  FEE FEE recognises that ISA 250 has formed the basis for the scope of laws and regulations covered in Sections 225 and 360. FEE is pleased 
that improvements have been made in comparison to the previous ED in aligning the Code to ISA 250 and is also duly following the project 
of the IAASB to revise ISA 250. It is instrumental for FEE that the wording of both texts be aligned to avoid any misunderstanding and 
differences in application. In addition, the Code should reflect the information concerning the inherent limitations recognised in paragraph 5 
of ISA 250 in order to inform public expectations about the ability of the auditor to react to NOCLAR. In addition, whereas ISAs take a risk-
based approach, this aspect may not be sufficiently clear in the Code. 

In respect of Section 360, FEE has some reservations as to the ability of PAIBs in this regard. Depending on their background, their training 
may not equip them to deal with this adequately. For these PAs, any ability to identify NOCLAR is linked to the nature and scope of their 
individual roles in the organisation, which can be very narrow and limited. This could be made clearer in the proposals. Moreover, in parallel, 
public expectations will increase, which may therefore not be able to be met in all instances. This could ultimately be detrimental to the 
profession’s reputation. 

Sections 225.29, 225.45 and 360.28 state that “If the professional accountant determines that disclosure of the matter to an appropriate 
authority is an appropriate course of action in the circumstances, this will not be considered a breach of the duty of confidentiality under 
Section 140 of the Code”. FEE is concerned that this wording is misleading as, under national law, disclosure could be forbidden. As such, 
one might not be aware upon reading the Code that disclosure would potentially be a breach of national law. FEE retains its previously 
stated position that national laws and regulations, and not IESBA, should deal with breaking auditor’s client confidentiality. 

16.  FKA Consider inclusion of violation of intellectual property rights as this is a big risk today for PAs, clients and all organizations including 
government in this era of cyber crimes. 

17.  French 
Institutes 

Both lnstitrutes strongly believe that it is essential to have a scope equivalent to that of ISA 250 (cf. our general comments above). 

We suggest deleting the list of examples in paragraph 225.6 which may create confusion as to which laws or regulations fall under 
category a) or b) for the purpose of applying ISA 250. 

We also suggest deleting the last sentence of paragraph 225.7 in order to stick to the content of ISA 250. 

The proposed Section 360 is not applicable to us (please refer to our general comments above). 
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18.  FSR ISA 250 has formed the basis for the scope of laws and regulations covered in Sections 225 and 360. Recognising that there is an 
expectation for the auditor to be knowledgeable in this respect, through being familiar with the relevant ISAs, makes for a balanced approach, 
but only to some extent: In particular, the Code should reflect the inherent limitations in ISA 250.05 in order to inform public expectations 
about the ability of the auditor to react to NOCLAR. In addition, the risk-based approach in ISA may not be sufficiently clear in the Code. 

Furthermore, we identify the following sentence in the Sections 225.29, 225.45 and 360.28 as dangerous: “If the professional accountant 
determines that disclosure of the matter to an appropriate authority is an appropriate course of action in the circumstances, this will not be 
considered a breach of the duty of confidentiality under Section 140 of the Code”. This could lead to overlooking that disclosure could be 
against national law, or precluded under the engagement terms in contractual agreements with clients etc. As such, one might not be aware 
upon reading the Code that disclosure would potentially be a breach of national law.  
We retain our previously stated position that national laws and regulations, and not IESBA, should deal with breaking auditor’s client 
confidentiality. 

19.  FT We agree with the above scope of laws and regulations covered by the proposed Sections 225 and 360. 

20.  GAO Audited entities receiving resources from foreign governments may be subject to applicable laws and regulations of the donor governments. 
Of particular significance from GAO’s perspective are grant funds provided by the U.S. government to entities in other countries to help meet 
program objectives such as ending extreme poverty and promoting resilient, democratic societies. Use of these funds may be governed in 
part by the laws and regulations of the United States. Additionally, use of these funds may be subject to the terms agreed to by the donor 
and recipient when the funding was granted. In such cases, donor governments may rely for accountability on financial audits performed by 
firms that have access to and knowledge of conditions in the regions benefiting from the funding. Therefore, we recommend that the IESBA 
add language to the code indicating that where applicable, consideration of identified or possible NOCLAR should be extended to include 
laws and regulations of other governments that may have an impact on the expenditure of donated funds. This language could also extend 
PAs’ responsibility for reporting NOCLAR to include significant noncompliance with terms of contracts or grant agreements between donor 
governments and recipients. 

21.  GT Grant Thornton agrees with the scope of laws and regulations covered by the proposed Sections 225 and 360. However, we would like the 
Board to consider adding employment and labour laws to the lists contained in Sections 225 and 360. Non-compliance with employment 
and labour laws can result in significant fines, litigation or other consequences for the client, which could have a material impact on the 
client’s financial statements.  Furthermore, non-compliance with employment and labour laws could have wider public interest implications. 

22.  HKAB We agree with the scope of laws and regulations in these sections, but we believe that the focus of the proposed guidance should be 
on providing principles-based guidance for situations involving serious matters that relate to the public interest. 
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23.  HKICPA We agree with the scope of laws and regulations covered by the proposed Sections 225 and 360 which have now been aligned with that of 
ISA 250. 

24.  ICAEW We are supportive of the approach to deciding which laws and regulations are relevant. An accountant cannot be expected to be an expert 
in legal matters. However it is not unreasonable that they understand their client’s operating environment and therefore the key regulatory 
frameworks, failure to adhere to which could make or break the business. 

25.  ICAG The scope as stated in paragraph 225.5 is clear and gives the sufficient guidance to PA’s.  Paragraph 225.5 appears to be derived from 
International Standard on Auditing (ISA) 250 which establishes the scope of those laws and regulations that they should consider in their 
audit of the financial statements. 

The proposal indicates for all other laws and regulations, PAs are subject to the same ethical expectations as ordinary good citizens in 
responding to identified or suspected NOCLAR. 

We agree with the scope but we think the definition could further be expanded to cover agents and assigns of the client. Again, it appears 
the scope of the law seems to neglect those applicable to the management of public funds (those seeking public accountability and 
transparency). This should be looked at and incorporated accordingly, to expand the scope of laws and regulations to cover public financial 
management. 

Specifically, Section 225.8 states that; this section does not address: 

(a) Matters that are clearly inconsequential, judged by their nature and their impact, financial or otherwise, on the client, its stakeholders or 
the wider public;  

(b) Personal misconduct unrelated to the business activities of the client; and  

(c) Non-compliance with laws and regulations committed by persons other than the client, those charged with governance, management 
or employees of the client. The professional accountant may nevertheless find the guidance in this section helpful in considering how 
to respond in these situations. 

Similarly, Section 360.8 also states that this section does not address:  

(a) Matters that are clearly inconsequential, judged by their nature and their impact, financial or otherwise, on the employing organization, 
its stakeholders or the wider public;  

(b) Personal misconduct unrelated to the business activities of the employing organization; and  

(c) Non-compliance with laws and regulations committed by persons other than the employing organization or those charged with 
governance, management or employees of the employing organization. The professional accountant may nevertheless find the 
guidance in this section helpful in considering how to respond in these situations. 
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The provisions of the subsection (c) of sections 225 and 360 technically exclude agents and assigns of the client. In practice however, there 
are so many instances where organisations use agents and other assigns who deal with third parties and other institutions for and on behalf 
of the client. In some cases, the third party may not even be aware of the fact that the people they are dealing are not actual employees but 
agents. In the light of this we think that the definitions there should include “agents and other assigns” of the client or employing organisation 
just as employees. 

26.  ICAP The scope of proposed sections of 225 and 360 addresses all such laws which directly impact the determination of material amounts and 
disclosures in financial statements and all other laws and regulations which may be fundamental to the operating aspects and going concern 
of the business. These fundamental principles in determining the laws and regulations which are scoped in, are very helpful as it reduces 
the chances of any NOCLAR from being unnoticed and timely reported. 

27.  ICAS Relationship with ISA 250 

Whilst it is questionable from a public interest perspective that IESBA has decided not to pursue its earlier tentative conclusion that PAs 
should be free to disclose matters that are outside of the PAs expertise, we are content with the new proposed approach being linked to 
the scope of International Standard on Auditing (ISA) 250.  

That said, we do note the attempt made to alter the scope artificially to facilitate the inclusion of insider trading regulations. 

We also support the wording that has been included at paragraphs 225.7 and 360.7 to explain where the proposals go beyond the 
requirements of ISA 250 (wider public interest implications).  

Other exclusions 

We are however not convinced that the proposals in paragraphs 36 and 37 of the Explanatory Memorandum “Other exclusions” ”– as 
contained in proposed paragraphs 225.8 (c) and 360.8 (c) - are in the public interest.  The example given where a PA has been engaged 
by a client to perform a due diligence assignment on a third party entity and the NOCLAR, or suspected NOCLAR, has been committed by 
that third party – we would question whether it is in the public interest for a PA to “turn a blind eye” to the third party’s behaviour?   We would 
argue that, in applying the Board’s own third party test, “a reasonable and informed third party” would have an expectation that such a 
matter would need to be considered by the PA in order to meet their public interest responsibilities. 

28.  ICAZ We agree with the scope of laws and regulations. 

29.  ICPAK We agree that it is appropriate for auditors to be governed by ISA 250 as to the description of laws and regulations applicable for the 
purposes of the Code (paragraph 22 of the Explanatory Memorandum).  

However, we continue to take issue with the explanation in paragraph 29 of the Explanatory Memorandum and proposed paragraph 225.7 
of the Code which seek to extend instances of NOCLAR under the Code beyond the auditor’s mandate under ISA 250 (i.e., moving beyond 
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the impact on the financial statements to include substantial harm to the wider public). Whilst we appreciate that the IESBA is now proposing 
to limit the scope of matters that would be reported externally to serious instances of NOCLAR with a public interest connotation, we continue 
to believe that this aspect of the proposals introduces a lot of uncertainty as to the scope of NOCLAR as well as detectability by the auditor, 
which, at best, will lead to an expectations’ gap and at worst could have serious implications for the accountancy profession as already 
discussed.  

Indeed, we were interested to note an example of such an expectation that has already come to the Board’s attention. Paragraph 28 of the 
Explanatory Memorandum explains that the Board was made aware of expectations as to insider trading, and has stated that insider trading 
is generally extremely difficult to prove in practice. Nevertheless, the Board is now proposing to add laws and regulations that deal with 
securities markets and trading to the list of examples in paragraph 225.5 to address the comment received, without mention of these 
associated difficulties at all. Indeed, following the argument the Board has put forward in paragraph 34 of the Explanatory Memorandum as 
to thresholds, we are not convinced that laws and regulations that deal with securities markets and trading will generally fall into either 
category defined in paragraph 225.7, other than perhaps in relation to entities in the investment industry, and do not agree that this can be 
regarded as a general example in this context. 

If the Board decides to retain its proposed stance in this area, there needs – in line with ISA 250.07 – to be a clear distinction between those 
matters an auditor could generally be expected to identify (i.e., as described in ISA 250.06(a)), those matters an auditor may generally be 
expected to identify (i.e., as described in ISA 250.06(b)), and those that may be far less likely to be identified during the course of an audit 
(i.e., as mentioned in ISA 250.08 and .15). ISA 250.05 explains the possible impact of inherent limitations of the audit on the auditor’s ability 
to detect non-compliance in the performance of the audit. We note that the IESBA is not proposing to acknowledge these in the Code, but 
believe that a better understanding of such limitations is needed to reduce unrealistic expectations in this area.  

We have commented in our response to q. 6 below in regard to the suitability of this scope for PAs other than auditors. 

30.  IMA Yes. Please see Comments above. 

31.  IPA The IPA agrees with the proposed scope of laws and regulations covered by the proposed Sections 225 and 360. 

32.  IRBA We agree with the scope of laws and regulations covered by proposed section 225. We have the following additional examples of laws and 
regulations to be included to the list as per paragraph 225.6 for the Board’s consideration: 

• Breach of fiduciary duty 

• Data protection 

We also note that the IAASB is in the process of considering consequential changes to ISA 250, Considerations of laws and regulations in 
an audit of financial statements as the proposed section 225 currently expands the obligations of an auditor from an ethical perspective. 
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33.  JICPA We do not agree with the scope of laws and regulations covered by the proposed Sections 225 and 360. 

1. The scope of laws and regulations is too broad and it is difficult for public accountants to have a clear understanding of the scope 
of laws and regulations. Thus, the followings should be clarified: 

- Specifically, regarding “terrorist financing” listed in paragraphs 225.6 and 360.6, in a case where a PA comes across information 
related to terrorism, it would be extremely difficult to obtain information to determine whether the client is actually involved or it 
is a case of “personal misconduct” listed in paragraphs 225.8 and 360.8 and thus outside the scope of the proposed provisions. 
Even if the PA becomes aware of such an instance, it may be impossible to obtain a sufficient understanding and make judgment 
on the matter. Usually, a terrorism-related incident is reported by the media as a case of personal misconduct. Based on this 
fact, we assume that in the absence of information indicating organizational involvement, terrorist financing and other terrorism-
related matters are presumed to be an act of personal misconduct and thus falls outside the scope of the proposed provisions. 
Is our understanding correct? 

- Understanding cyberterrorism requires a great deal of expertise on the specific area of information technology that is outside 
the expertise generally expected of PAs. Based on this fact, we assume that cyberterrorism falls outside the scope of the 
proposed provisions. Is our understanding correct? 

- Are we correct in our understanding that workplace rumors and unfounded claims and accusations circulated on the Internet 
fall outside the scope of the proposed provisions? For instance, how should we handle environmental unfounded accusations 
posted on the Internet pointing to the possibility of pollutants being discharged into waters, or rumors regarding public health 
and safety issues that are spread just for fun, such as those alleging the use of poke instead of beef? Do such comments and 
rumors fall within the scope of the proposed provisions? 

In particular, with regard to PAPP providing non-audit services and non-senior PAIBs, there is a concern that PAs could lose the 
trust of clients and their employing organization in a case where such a PA has responded to an instance of mere suspected non-
compliance with laws and regulations as required by the proposed provisions and if the case turns out not to be NOCLAR 
afterwards.  

Given such concerns and risks, these provisions should address only the suspected non-compliance with laws and regulations of 
which likelihood of its being true is very high. In any situations, considering the cost and difficulties involved to obtain information 
, it is impracticable for those PAs to obtain information beyond the scope of the professional services for which they are engaged 
or that of their designated role and the related authority assigned by their employing organization. Or we should rather say that 
obtaining information relevant to the matter in question itself is extremely difficult for those PAs. Accordingly, with respect to PAs 
in public practice providing professional services other than audits of financial statements and non-senior PAIBs, we believe that 
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laws and regulations covered by the provisions should be limited to those relevant to the professional services for which they are 
engaged or their designated role and the related authority assigned by their employing organization. 

Regarding this point, paragraphs 225.14, 225.37, 360.15, and 360.32 state that the PA is not expected to have detailed knowledge 
of laws and regulations beyond that which is required for the audit, the professional service for which the PA is engaged, or the 
PA’s role within the employing organization. However, these provisions only concern knowledge. 

Accordingly, as stated earlier, we are opposed to the application of the proposed provisions to PAPP providing non-audit services 
and non-senior PAIBs. Nevertheless, if they are to be applied at all, it should be explicitly stated that the scope of laws and 
regulations, and PAs responsibilities covered by the proposed provisions—and not just knowledge thereof—are limited to those 
relevant to or within the scope of the professional services for which they are engaged or their designated role and related authority 
assigned by their employing organization. 

2. As stated earlier, we are opposed to the application of the proposed provisions to PAPP providing non-audit services and non-
senior PAIBs. If they are to be applied at all, the changes from the following perspectives should be made to paragraphs 225.5 
and 360.5: 

 Laws and regulations that generally recognized to have a direct effect on the determination of material amounts and 
disclosures in the client’s financial statements are within the scope of the expertise expected of PAs. However, it is not 
workable to include other laws and regulations that do not have a direct effect on the determination of the amounts and 
disclosures in the client’s financial statements in the scope of proposed section 225 and 360 even if compliance is 
fundamental to the operating aspects of the client’s business due to the limitation of expertise.  

 In addition, it is also unworkable to include other laws and regulations with which compliance is fundamental to the operating 
aspects of the client’s business but which are not material to the financial statements in the scope especially due to the costs 
(and difficulties) involved in obtaining relevant information. 

For instance, paragraph 6 (b) of ISA 250 states that “- - - noncompliance with such laws and regulations may therefore have a 
material effect on the financial statements,” and, therefore, we propose that the same wording be included to make the provisions 
consistent with those of ISA 250. 

3. As stated earlier, we are opposed to the application of the proposed provisions to PAPP providing non-audit services and non-
senior PAIBs. Nevertheless, if they are to be applied at all, the changes from the following perspectives should be made to 
paragraphs 225.11, 225.34, 360.14, and 360.31: 

Professional services performed by PAPP providing non-audit services are specific engagements requested by their clients and 
the scope is limited to the requests. Given that, we believe it is not practical for them to obtain information outside the scope of 
the professional services for which they are engaged. Therefore, even if such PAs becomes aware of certain information which 
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may be an instance of non-compliance or suspected non-compliance with laws and regulations, it would be practically difficult for 
them to obtain a further understanding and make judgment on such matter.  

Additionally, non-senior PAIBs are required to perform their duties within the scope of their designated role and the related 
authority assigned by their employing organization and, given that, it would be extremely difficult for them to obtain information 
outside that scope and the authority. Therefore, even if such PAIBs become aware of certain information which may be an instance 
of non-compliance or suspected non-compliance with laws and regulations, we believe it is practically difficult for them to obtain 
a further understanding on the matter and, as such, the provisions requiring non-senior PAIBs to respond to NOCLAR would not 
be operable in practice. 

We believe that providing additional guidance on the scope of laws and regulations covered by the proposed provision is useful 
not only for the two categories of PAs discussed above but also for PAs performing audits of financial statements and senior 
PAIBs. 

Accordingly, as additional guidance on when and in what circumstances it is considered that a PA “becomes aware of information 
concerning an instance of non-compliance or suspected non-compliance with laws and regulations,” we propose the insertion of 
the provision equivalent to paragraph A13 of extant ISA 250 (A12a, and A13 in the recent exposure draft), thereby specifying what 
sort of cases would be considered as relevant to the expertise of PAs and what sort of situations would prompt the implementation 
of procedures. By so doing, not only auditors but also PAPP providing non-audit services and PAIBs would be provided with useful 
guidance. 

(Extant ISA250) 

A13. If the auditor becomes aware of the existence of, or information about, the following matters, it may be an 
indication of non-compliance with laws and regulations: 

・ Investigations by regulatory organizations and government departments or payment of fines or penalties. 

・ Payments for unspecified services or loans to consultants, related parties, employees or government employees. 

・ Sales commissions or agent’s fees that appear excessive in relation to those ordinarily paid by the entity or in its industry 
or to the services actually received. 

・ Purchasing at prices significantly above or below market price. 

・ Unusual payments in cash, purchases in the form of cashiers’ checks payable to bearer or transfers to numbered bank 
accounts. 

・ Unusual transactions with companies registered in tax havens. 

・ Payments for goods or services made other than to the country from which the goods or services originated. 
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・ Payments without proper exchange control documentation. 

・ Existence of an information system which fails, whether by design or by accident, to provide an adequate audit trail or 
sufficient evidence. 

・ Unauthorized transactions or improperly recorded transactions. 

・Adverse media comment. 

4. In inserting the provision equivalent to paragraph A13 of ISA 250 above, we propose that the opening sentence, “If the auditor 
becomes aware of the existence of, or information about, the following matters, it may be an indication of non-compliance with 
laws and regulations:” be modified as follows: 

a. For PAs performing audits of financial statements, we propose the following text: “If the professional accountant performing 
audits of financial statements becomes aware of the existence of, or information about, the following matters in the ordinary 
course of an audit, it may be an indication of non-compliance with laws and regulations.” 

b. As stated earlier, we are opposed to the application of the proposed provisions to PAPP providing non-audit services. However, 
if they are to be applied at all, we propose the following text: “If the professional accountant in public practice providing 
professional services other than audits of financial statements becomes aware of the existence of, or information about, the 
following matters, it may be an indication of non-compliance with laws and regulations; provided, however, that the provision 
of this paragraph shall apply only in cases where such a professional accountant becomes aware of the existence of, or 
information about, such matters in the course of performing the professional service for which the professional accountant is 
engaged.” 

c. As stated earlier, we are opposed to the application of the proposed provisions to non-senior PAIBs. However, if they are to 
be applied at all, we propose the following text: “If the professional accountant in business becomes aware of the existence of, 
or information about, the following matters, it may be an indication of non-compliance with laws and regulations; provided, 
however, that the provision of this paragraph shall apply only in cases where such a professional accountant becomes aware 
of the existence of, or information about, such matters in the course of performing duties within the scope of the designated 
role and the related authority assigned by the employing organization.” 

5. Are we correct in our understanding that “fraud” listed in paragraph 225.6 in presenting examples of laws and regulations covered 
is the same as “fraud” prescribed in ISA 240, The Auditor’s Responsibilities Relating to Fraud in an Audit of Financial Statements? 
The International Auditing and Assurance Standards Board (IAASB) has issued an exposure draft of proposed revision of ISA 250, 
which includes the same text as that of 225.6 to present examples of laws and regulations covered. In defining the term “fraud” in 
the auditing standards, it is assumed that the definition follows that prescribed in ISA 240. Therefore, “fraud” in paragraph 225.6 is 
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taken as having the same meaning as that defined in ISA 240. If the term “fraud” in paragraph 225.6 means otherwise, a different 
term should be used. 

34.  JTG Yes, I do. 

35.  KICPA We are for consisting the scope of laws and regulations covered by the Code with those of ISAs for consistency of the both standards. 
However, including illustrative examples of environmental protection and public health and safety-related laws and regulations could invite 
a concern over the expectation gap, since they are beyond the existing expertise of professional accountants. 

36.  KPMG We agree that the scope of laws and regulations encompassed by the proposals is appropriate, in particular, because it is aligned with the 
scope of laws and regulations addressed by ISA 250, Consideration of Laws and Regulations in an Audit of Financial Statements.   

We recognise that the application of the proposals differs between the ISAs and the Code, which we believe to be appropriate given that 
the scope of the Code encompasses wider public interest implications of NOCLAR, and in view of the differing objectives of the ISAs and 
the Code. 

37.  MCPA1 Only if they’re backed by the authority if a reprisal situation arises as a result of what the denounce could reach. 

38.  MCPA2 Yes, there is much material to cover in the public domain and may help to have better communication with the government sector. 

39.  MCPA3 Yes I consider the scope and regulations are well identified, however in the case of the scope of the laws think you should first go through 
an evaluation if you really must notify a public authority, not to harm the company or partnership if that the breach is not significant or have 
a low impact; and which can be resolved within the company. 

40.  MCPA4 Yes, beyond those proposed we would include an information technology section, due to the specialized competences needed and the 
impact on the financial reporting that may be involved. 

41.  MCPA6 Yes, If provided it is believed or authority is designated, such as the Association of Professional Accountants or the equivalent in each 
country, with sufficient authority to protect the professional accountant of reprisals that they can exercise against people involved in the 
non-compliance with the relevant laws or regulations. It is also suggested campaigns promoting compliance with laws and other regulations, 
both counters as people engaged in business and management thereof, according to the culture of each country. 

42.  MIA We agree with the scope of laws and regulations covered by the proposed Sections 225 and 360. 

43.  MICPA The Institute has no objection with the scope of laws and regulations covered by the proposed Sections 225 and 360. 

44.  NBA We do not believe that disclosure could be precluded under the engagement terms in contractual agreements with clients etc. We believe 
that all professional accountants have an equal responsibility to act in the public interest. This is the result of the starting point of the COE 



NOCLAR – Supplement B – Compilation of Responses to ED Questions 
IESBA Meeting (March 2016) 

 

Supplement B to Agenda Item 2 
Page 84 of 158 

# Source Comment 

that all PA’s have to comply with the same fundamental principles in order to act in the public interest (the underlying basic assumption of 
the COE). The nature of both the engagement and the relationship with the party services are provided to, are factors to take into 
consideration when determining the nature and extent of action(s) to be taken. 

We emphasize the underlying basic assumption of the CoE that a distinguishing mark of the accountancy profession is its acceptance of 
the responsibility to act in the public interest. 

45.  NYSSCPA We agree with the scope of laws and regulations covered by the proposed Sections 225 and 360.  Paragraph 225.8(b) excludes from 
coverage personal misconduct unrelated to the client’s business, however we suggest for future consideration by the IESBA the impact the 
personal misconduct of key executives and the significant negative attention, such as reputation risk, their misconduct may bring to a client’s 
business. 

46.  PAIBC Generally yes, although appropriate application of the fundamental principles of the Code means taking into account all specific 
circumstances here as well. 

47.  PICPA The committee agrees with the scope of the laws and regulations covered by the proposed guidance. 

48.  RSM Yes in general, however we recommend adding an exemption from the reporting requirement for forensic investigation types of services. 
These services are commonly provided in situations where a client is concerned that there may be an issue. We do not believe it is in the 
public interest for the client to engage less qualified investigators who are not obliged to report the NOCLAR. 

49.  SAICA Yes, it is comprehensive and it states these are examples and thus not all encompassing. A number of ethical scandals have broken out 
around access to personal information and acts like the South African Protection of Personal Information Act coming into existence in the 
future will regulate these risks. Protection of Personal information is a public interest matter. SAICA would also like to suggest that labour 
laws be included. 

50.  SMPC Scope 

We agree with the Board’s revised position that the types of NOCLAR PAs should be concerned with should be within the scope of their 
professional training and expertise. We agree that aligning the scope of laws and regulations covered by the revised proposals with those 
established in ISA 250 is appropriate for the purposes of the Code. 

However, we are concerned with the proposals (para. 225.7) that go beyond ISA 250 and call for auditors and other PAs to have regard to 
the wider public interest implications of the matter in terms of potentially substantial harm to stakeholders, whether in financial or non-
financial terms. We believe that this aspect introduces uncertainty as to the scope of NOCLAR and could create unrealistic expectations in 
respect to the responsibility of the auditor. 
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We believe that there should be a clear distinction between those matters an auditor is expected to identify which directly affect the 
determination of material amounts and disclosures in the financial statements (ISA 250 para. 6(a)), the matters the auditor may generally 
be expected to identify – those that do not have a direct effect on the determination of the amounts and disclosures in the financial 
statements, but compliance with which may be fundamental to the operating aspects of the business (ISA 250 para. 6(b)) and those that 
may be less likely to be identified, but that the auditor should remain alert to by maintaining professional skepticism throughout the audit 
(ISA 250 para. 8). Such a distinction makes clear the inherent limitations of the auditor detecting NOCLAR and we believe is required to not 
create uncertainty and an expectation gap. 

Clearly Inconsequential Matters 

We recognize that paragraphs 225.8(a) now clarifies the exclusion of clearly inconsequential matters and support the Board’s proposal to 
remove the threshold from the requirement to seek to obtain an understanding of the matter. However, we remain concerned that while the 
ISAs follow a risk-based approach and focus on material matters, the proposals for the Code still do not recognize a risk-based approach 
in terms of the required work effort similar to “materiality” and risk response under the ISAs. 

Reporting 

As stated above we also disagree with the disclosure to an appropriate authority not being considered a breach of the duty of confidentiality 
(para. 225.29 and 225.45). We believe that local legislation should govern this and the requirements and application material in ISA 250 
are sufficient that the auditor may consider obtaining appropriate legal advice to determine the appropriate course of action when reporting 
identified or suspected non-compliance with laws and regulations. In other professions, such as lawyers, it is common for client 
confidentiality to remain in force even in the case of NOCLAR. 

We believe that the approach to reporting NOCLAR outlined in the extant ISA 250 (paragraphs 25-27) is sufficient. In our opinion, additional 
“ethical responsibilities” beyond ISA 250 can only constitute two elements. Firstly, the PAs consideration as to whether the specific 
circumstances encountered have a public interest dimension beyond accounting implications. For example, an instance of NOCLAR may 
result in a fine for an entity, so the financial statements impact would be addressed under ISA 250 in a relatively straightforward manner. 
The public interest impact might be quite different in terms of its significance e.g. pollution or disregard for building safety regulations putting 
employees at risk. Secondly, the termination of the PAs in practice relationship with the client, unless expressly precluded by law and 
regulation. 

There can be instances where the auditor has facts significant enough to inform those charged with governance, but not as significant to 
disclose to external authorities. We believe that paragraph 225.27 could be clearer that an additional consideration of the significance and 
impact of the facts should be made when determining whether to disclose the matter to an appropriate authority. 

Auditor Reporting 
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In addition, we believe that both the IESBA and the IAASB should give consideration to the impact of the new and revised Auditor Reporting 
Standards and in particular the requirements in the new ISA 7012 when NOCLAR constitutes a Key Audit Matter (KAM) and should be 
reported. This discussion may require the involvement of the relevant task forces from each Board. 

51.  UKFRC The scope of these sections is too narrowly restricted to laws and regulations that either have a direct effect on financial statements, or with 
which compliance may be fundamental to the operating aspects of the business. It specifically excludes personal misconduct unrelated to 
the business activities of the client and non-compliance by persons other than the client, those charged with governance, management or 
employees of the client. 

This scope appears to be broadly aligned in substance with that of ISA 250, Consideration of laws and regulations in an audit of financial 
statements, but in our view is in fact narrower. ISA 250 defines ‘non-compliance’ as “acts of omission or commission by the entity, either 
intentional or unintentional, which are contrary to the prevailing laws or regulations”. It excludes personal misconduct unrelated to business 
activities of the entity, but does not otherwise restrict the scope of laws and regulations within scope. Auditors are not required to perform 
procedures specifically to identify instances of non-compliance that would not have a material effect on the financial statements, but they 
are required to “remain alert to the possibility that other audit procedures applied may bring instances of non-compliance or suspected non-
compliance with laws and regulations to the auditor’s attention.” The auditor’s objectives include “to respond appropriately to non-compliance 
or suspected non-compliance with laws and regulations identified during the audit”. An example might include how an auditor would respond 
on finding evidence of, or grounds for reasonable suspicion of a money-laundering risk, or criminal finance risk existing in an entity. 

The ISAs establish the objectives and requirements relevant to forming an audit opinion on financial statements, they do not address all the 
wider ethical considerations for auditors. From an ethical perspective, all professional accountants should be required to respond 
appropriately when they identify matters that they know or suspect to be non-compliance with any laws and regulations, not just laws and 
regulations related to the preparation of financial statements or fundamental to the operating aspects of the business. We believe that this 
would be the expectation of ‘the public’ and essential to compliance with the fundamental principles of integrity and professional behaviour. 
Failing to respond appropriately to a known or suspected breach of laws or regulations cannot be excused on the grounds that those 
breaches could not have a material impact on the financial statements or operating aspects of the business and would, in our view, be a 
failure that discredits the profession. The argument in the Explanatory Memorandum that other laws and regulations are subject to the same 
ethical expectations as for ordinary good citizens and therefore outside the scope of the proposed Sections is not acceptable. 

This does not mean that professional accountants should be required to have an understanding of laws and regulations outside the scope 
of their responsibilities, but some will have such understanding, and the ethical principles should take account of that. 

                                                           
2 ISA 701, Communicating Key Audit Matters in the Independent Auditor’s Report 
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52.  WPK We are supportive of the scope of laws and regulations to the extent that they reflect ISA 250. However, where the Code extends the scope 
beyond the auditor´s mandate as expressed in 225.7 to wider public interest implications in terms of potentially substantial harm to the wider 
public, including investors, creditors or employees, we still believe that this would not only bring about a high level of uncertainty on what 
actually falls in the scope but would also contribute to an increase in the public expectations of what kind of NOCLAR an auditor apparently 
should be able to detect, i.e. widen the expectation gap, which may then have unintended adverse consequences for the profession as a 
whole. In fact, for other PAs the approach taken by the ED bears the risk of creating an expectation gap where no such gap has existed so 
far. 

53.  XRB The NZAuASB’s response is limited to the proposals for auditors of the financial statements and other assurance practitioners in public 
practice that provide other assurance services to a client.  

The NZAuASB considers the proposed scope to be appropriate for assurance practitioners performing an audit or a review of financial 
statements, but not appropriate for assurance practitioners performing other assurance services where the subject matter is not financial 
statements.  

The IESBA’s proposed approach is inconsistent with the International Standards on Assurance Engagements (ISAEs) on a specific subject 
matter other than financial statements.  Those standards refer to laws and regulations that have a direct effect on the subject matter of the 
engagement and do not refer to financial statements. The NZAuASB considers that the proposals should not only complement the ISAs, 
but should also complement the ISAEs that apply to other assurance services undertaken by PAs.  

For example, ISAE 3410 Assurance Engagements on Greenhouse Gas Statements refers to laws and regulations recognised to have an 
effect on material amounts and disclosures in the Greenhouse Gas Statement. The NZAuASB considers that it is more appropriate for the 
practitioner to be expected to have a knowledge of laws and regulations specific to the subject matter of the engagement, rather than laws 
and regulations specific to the financial statements for all engagements.  

Also, the NZAuASB notes that the scope of laws and regulations noted in proposed section 225 does not align with paragraph 225.37, 
which states that the professional accountant is not expected to have detailed knowledge of laws and regulations beyond that which is 
required for the professional service for which the accountant was engaged.     

Recommendation 

The NZAuASB recommends the following proposed modification: 

Proposed modification 

Scope  

225.5 This section addresses: 
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(a) Laws and regulations generally recognised to have a direct effect on the determination of material amounts and disclosures in the 
underlying subject matter information (for example the client’s financial statements in an audit engagement; and 

(b) Other laws and regulations that do not have a direct effect on the determination of the amounts and disclosures in the underlying 
subject matter information client’s financial statements, but compliance with which may be fundamental to the operating aspects 
of the client’s business, to its ability to continue its business, or to avoid material penalties.  
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Do respondents agree with the differential approach among the four categories of PAs regarding responding to identified or suspected NOCLAR? 

 

# Source Comment 

1.  AAT AAT emphatically supports recognition that applying the conceptual framework approach to ethical decision making within the accountancy 
profession means that roles, levels of seniority and spheres of influence will impact on the safeguards available to each PA. The division of 
approach by way of four categories had not been anticipated as a methodology to acknowledge this, and AAT has concerns that this may 
undermine the conceptual framework, and encourage a more rules based, as opposed to principles based approach to ethical decision 
making. 

This has also resulted in duplication of provisions which are applicable to all, which increases the size of the Code, and reduces its 
readability. 

With auditors having additional obligations stemming from the ISAs, it follows that they do have a greater responsibility to take action, which 
is already evident through the existing framework.  Whilst factually the introduction of the four categories of PA is accurate, there are many 
other factors which could influence the nature of safeguards available to a PA at any level, for example, the size of a business in which they 
are operating, and commensurate to this, access to senior management or TCWG.  Were an “other PAIB” to have access to TCWG, it 
would not necessarily be in the public interest for the framework to discourage them from using this for fear of reprisals because it might be 
considered to fall outside what their ethical code might expect, despite the fact that the public interest has been served. 

In summary, an unintended consequence of such distinctions is that safeguards are limited for fear of taking action above and beyond the 
guidance in the Code, which may be considered ultra vires by employers and/or professional bodies or regulators. 

2.  ACCA Yes, we agree with the differential approach among the four categories of professional accountant although, as already expressed, the 
proposed structure of sections 225 and 360 could be greatly improved, in order to enhance clarity and bring about higher standards of 
behaviour. 

With all professional accountants, the expectations of others regarding their abilities and public interest responsibilities to respond to non-
compliance will depend upon their role, experience and status. Section 225 appears to have successfully drawn a distinction in a reasonable 
place. However, a distinction is more difficult to draw in the case of PAIBs. It is reasonable to have higher expectations of senior PAIBs than 
other PAIBs, although the difference between the two categories is difficult to articulate. 

We would, in fact, question the need to define a senior PAIB – the need for which has come about from the structure of section 360. If that 
section was to start by explaining the responsibilities of all PAIBs, and then explain the additional responsibilities of more senior PAIBs, the 
context of those additional responsibilities would make it easier to see the differences in the various types of role, and for PAIBs to apply 
the Code to their own circumstances. 
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3.  AIC In full agreement; it does strength of the proposal. Clearly the contact, commitment and the addressing point of the issue are different and 
helps delineate it explicit or assume responsibilities for unwanted acts to society. 

4.  AICPA Yes. We support the differential approach proposed for the four categories of professional accountants addressed in the proposals.  We 
agree that due to the public interest role served by auditors, they should have a greater responsibility to take action in responding to identified 
or suspected NOCLAR by a client than other professional accountants in public practice. We further agree that senior PAIBs should have 
a greater responsibility to take action in responding to an identified or suspected NOCLAR than other PAIBs within the employing 
organization given their greater ability to influence decision-making and the expectations placed on them as a result of their position within 
the organization. 

5.  APESB APESB is supportive of the differential approach as it is reflective of a PA’s level of authority and influence subject to our comments below: 

• the auditors’ framework should be aligned with the same scope as section 290 (refer general matter no.3); and  

• the same documentation requirements should apply for auditors, other PAs in public practice and senior PAIBs (refer specific matter 
no.9). 

Consideration of a PA’s psychological wellbeing and professional reputation  

APESB believes that in addition to the consideration of a PA’s physical safety (refer paragraphs 225.27 and 360.26), the PA may be exposed 
to psychological pressure from superiors and could also face severe professional reputational damage. We suggest that IESBA incorporate 
these considerations into the proposed framework in the following manner:  

The determination of whether to make such a disclosure will also depend on external factors such as: 

• Whether there are actual or potential threats to the physical safety, psychological wellbeing and professional reputation of the 
professional accountant or other individuals. 

6.  BDO We agree that the responsibility to report should be less onerous for those that hold more junior positions, whether that be in an organisation 
or by virtue of only providing specific non-investigative services. These individuals are less likely to have access to information regarding 
past or potential breaches and less able to obtain corroborative information to enable them to assess whether substantial harm could result.  

However, we consider that it should be clear that a senior PAIB has the ultimate responsibility for compliance with laws and regulations. As 
currently drafted, there appears to be no distinction between the responsibility of the senior PAIB and external auditors. 

7.  BT Though we can understand agree with the four classifications, we do not accept that the auditor should have greater public interest 
responsibilities than those of the other categories of professional accountant.   

The conceptual approach should not place a heavy degree of emphasis on the audit engagement partner.   
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We also note the guidance in Paragraph 74 of the Explanatory Memorandum in relation to requiring non-audit practitioners thus:  

“If the client is also an audit client of the firm, communicate the matter within the firm so as to enable the engagement partner for the audit 
to be appropriately informed about it and for the latter to determine how it should be addressed in accordance with proposed Section 225 
(see paragraph 225.39)”. 

We counsel against this sort of provision which presents firms with a compliance obligation that may be difficult to implement in practical 
terms. 

Decisions of these kinds might better be left with the Ethics Partner of the firm3 in consultation with the engagement partner.  

8.  CIMA The terms “senior PAIBs” and “other PAIBs” are not universally understood. For example in the UK the senior PAIB is more generally known 
as the Chief Finance Officer. These terms may not be easily understood or applied in the many jurisdictions.  

There are a wide range of job titles and responsibilities that will depend upon job description and how many other professional accountants 
are in the employ of a company. 

Job titles in themselves are misleading – as we suggest in our answer to no 4, it is the scale of operational control and decision making that 
is important. 

Accountants work in a wide variety and size of firm, some as the only PA in a business. The appropriate response may better be linked to 
the context in which they operate – i.e. role and activities performed rather than seniority which can be a fairly arbitrary designation. 

CIMA believes that there should be some explanation that these categories are for guidance only and that it is up to the PAIB to assess the 
sphere of influence that they have. The right to report NOCLAR should not be restricted to the level of responsibility a PAIB holds. 

9.  CPAA We agree with the differential approach adopted, however we are also mindful of the potential risk in creating or encouraging the perception 
that there are different classes of PAs with different duties and responsibilities.  The adopted approach may also be perceived to be at odds 
with the assumed position of the Board that the Code is and remains to be principles and professional judgement based. 

The adopted approach may also create precedence for differential coverage in the Code for other issues and while this may not necessarily 
be a negative development, we would encourage the Board to explore and appreciate its potential consequences. 

10.  CPA Canada We found the proposals in respect of the four categories of PAs identified to have been clearly laid out; however, the categories assume 
that there is commonality in how jurisdictions regulate PAs and such commonality may not be the case. For example, more categories may 

                                                           
3 Admittedly a UK creation but may serve the purposes of the new provisions better. (Audit firms with more than three Responsible Individuals need to have a separate Ethics Partner.)  
It is appropriate for the engagement partner to determine how the matter should be addressed but firms that do have an Ethics Partner to include that person in deciding the 
appropriate action.  Indeed there may also be others, such as the MLRO. 
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be required depending upon the definition of “public practice” to recognize the differences in the PAs ability to deal with a situation in the 
public interest. 

Auditors 

With respect to auditors, we believe the proposals may impose a heavy investigation and disclosure burden regarding a suspected NOCLAR 
situation. We are concerned that the auditor would have as much responsibility as a senior PAIB in investigating a suspected NOCLAR. 
The senior PAIB has an obligation to know what the organization is doing and to ensure that the organization complies with the laws and 
regulations to which it is subject. Moreover, these laws often provide for legal and potentially criminal liability of the senior officers and 
directors of organizations found guilty of violations. We suggest that consideration of a distinction between the responsibilities of auditors 
and senior PAIBs should be made. 

PAs in public practice providing services other than audits 

Recognizing that the proposals differentiate between auditors and those PAs in public practice providing services other than audits, it is 
unclear why sections such as 225.22 and 225.27 would not apply to both. 

In addition, the duty of confidentiality should apply to all members within the same firm performing different engagements for the same 
client. 

Senior PAIBs 

We considered the possible conflicts that may arise for PAs serving as directors in terms of their loyalty to the organization, participation on 
a board with voting rules and requirements, as well as the potential expectations of a PA versus non-PA director in an instance of suspected 
NOCLAR. We believe there is the potential for very difficult situations to arise for PA directors. 

11.  Crowe The differential approach is an appropriate solution. We comment under general matters question 3 about the relationships between each 
of the categories and the organisation that they work with.  

The illustrations of the application of the framework for auditors, senior PAIBs and practitioners is helpful. Although the framework for other 
PAIBs is much simpler, it would also be sensible to present this in a chart. 

12.  DE Yes, I agree with the differential approach among the four categories of PAs regarding to identified or suspected NOCLAR. 

13.  DTT We agree with the differential approach for the four categories of PAs.  We agree that auditors and senior PAIBs should be held to a higher 
standard based on the greater public interest expectations of those roles as well as the greater access PAs in those roles have to the 
highest levels of management and TCWG.  While non-auditors and junior PAIBs may not be subject to the same expectations or may have 
more limited access to information or more senior levels of management/TCWG, we agree that PA’s serving in these roles cannot just turn 
a blind eye to identified or suspected NOCLAR, especially if it would result in substantial harm to others.  The proposals provide appropriate 
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guidance for those categories of PAs, assuming they have continued involvement with management and can obtain necessary information 
about the matter to make informed decisions. 

14.  EY Yes. We agree with the differential approach among the four categories of PAs regarding responding to identified or suspected NOCLAR. 

15.  FEE FEE is broadly supportive of the proposed categories of PAs with some reservations as to the work effort foreseen for PAIBs and other PAs 
who are not auditors. These categories of PAs do not have the same degree of public interest mandate as auditors, and it is therefore 
unrealistic to expect them to undertake essentially similar procedures in relation to NOCLAR. 

Regarding PAIBs specifically, their role and the responsibility that comes with it are factors that influence what the public expects them to 
do. The higher the position in the organisation, the more authority and the more scope one has to escalate a NOCLAR, or suspected 
NOCLAR. Therefore, it is logical to place higher expectations on senior PAIBs than non-senior PAIBs. However, we can foresee difficulties 
in distinguishing between these two arbitrary categories. This could potentially lead to regulatory implications in the future.   

In addition, PAIBs may have difficulties in deterring prospective or suspected NOCLAR, in instances where this has not yet occurred. The 
responsibility of PAIBs should be limited to explaining the expected breach and its consequences to management or TCWG, including the 
effective delivery of good advice.  

16.  FKA Yes. 

17.  French 
Institutes 

As mentioned above, the CSOEC and the CNCC comprise exclusively members in public practice, therefore we have no 
responsibilities for PAs acting in different positions 

We agree with the fact that it would be difficult to create a disclosure requirement in connection with the provision of non-audit 
services to a non-audit client. This type of engagement is a contractual arrangement for which it is difficult to argue that the Public 
interest is as much at stake as for an audit engagement. 

Concerning non-audit services, we understand that, in the context of this particular ED, it includes all other assurance engagements 
or non-assurance services, by reference to § 81 to 83 of the Explanatory memorandum. Since the term "audit" used in IESBA 
Code includes also "Review assurance engagements" such as "Review historical financial statements", we are of the opinion that 
the scope related to the provisions for professional services other than audits of financial statements (§ 225.33 to 225.48) should 
be further clarified and made consistent with the related section in the Explanatory memorandum. 

18.  FSR We are broadly supportive of the proposed categories of PAs and the guidance provided for each of those categories. 

In particular, we agree with the proposed scope of NOCLAR for PAs other than auditors. For these PAs, any ability to identify NOCLAR is 
linked to the nature and scope of their individual roles in the organisation, which can be very narrow and limited. This could be made clearer 
in the proposal. 
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Regarding PAIBs specifically, their role and the responsibility that comes with it are factors that influence what the public expects them to 
do. The higher the position in the organisation, the more authority and the more possibilities one has to escalate a NOCLAR, or suspected 
NOCLAR. Therefore, it is plausible to have higher expectations of the actions of a senior PAIB than a non-senior PAIB. However, we can 
foresee difficulties in distinguishing “Senior PAIB” (director, officer or senior employee capable of exerting significant influence) from “Other 
PAIB” which may have regulatory implications in the future.  

19.  FT We agree with the differential approach and also believe that all auditors should be held more accountable for their work to the highest 
degree than the non-auditors. 

20.  GAO We agree with the IESBA’s conclusions on auditors’ responsibility to respond to identified or suspected NOCLAR. We have no comment on 
the relationship of that responsibility to the responsibilities of the other categories of PAs described. 

21.  GT We agree with the differential approach among the four categories of professional accountants regarding responding to identified or 
suspected NOCLAR because we believe it recognizes the different capacities and responsibilities of professional accountants and scales 
their responsibilities accordingly. We believe the proposed framework will strengthen the Code because the framework contains balanced 
guidance for responding to instances of NOCLAR and suspected NOCLAR.  

With respect to proposed Section 225.40, we believe the Board’s proposal would be strengthened by requiring professional accountants 
performing non-audit services for an audit client of a network firm to communicate the matter to the network firm except where prohibited 
by law. If a professional accountant performing non-audit services for an audit client of a network firm is aware of NOCLAR or suspected 
NOCLAR but does not communicate the matter to the network firm, then the auditor is conducting an audit with incomplete information with 
the consequent potential to impair audit quality.  Furthermore, another consequent of not disclosing the matter is the engagement partner 
may not be able to comply with applicable laws, regulations and professional obligations, an outcome that ultimately does not serve the 
public interest. 

Furthermore, we recommend the Board clarify Section 225.40 to ensure readers understand that this section is talking about a professional 
accountant performing a non-audit service for an audit client within their own network.   

22.  HKAB We see some merit in the differential approach, although if the guidance were to be focused on threats to the public interest, then 
a lot of the prescriptive guidance contained in the ED would be inappropriate and unnecessary. 

23.  HKICPA We agree with the differential approach among the four categories of professional accountants regarding responding to identified or 
suspected NOCLAR based on their roles, levels of seniority and influence on and within the organisation. Please refer to our responses to 
Question 3 and Question 7 for our detailed comments on the proposed approach with respect to each category of professional accountants. 

24.  ICAEW We are broadly supportive of the proposed categories of PA and the guidance for each.  
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It should be noted that audit is often a state mandated legislative requirement within which practitioners have, not only statutory obligations, 
but also requirements under auditing standards such as ISAs to which to adhere. The requirements of the exposure draft appear to underpin 
this and it would be difficult to justify extending similar requirements to those providing non audit services the output of which is defined by 
private contractual agreement. 

We foresee difficulties in distinguishing a Senior PAIB (director, officer or senior employee capable of exerting significant influence) from an 
Other PAIB. There may be a risk that an over-zealous regulator, with the benefit of hindsight, may adopt a form over substance approach 
in an effort to assign additional responsibilities on a particular individual. 

25.  ICAG We agree. The risk exposures, the regulatory framework affecting the work of these categories of PAs makes it reasonable for differing 
approach be used to enable them sufficiently address the risks of NOCLAR that may come up in their duties. The differential approach 
enables each PA’s in their given circumstance to determine what action to take to address suspected or actual occurrence of NOCLAR.  
The four different categories of PA’s have different roles to play and operate in different circumstances in the financial sector.  As such, the 
different categories have different abilities and influences when it comes to uncovering and disclosing potential NOCLAR. 

26.  ICAP The approach for responding identified or suspected NOCLAR for auditors is very elaborative. Guidance on understanding the matter and 
addressing it with management and TCWG, determining the need for further course of action, the concept of “Substantial Harm”, third party 
test at earlier stage which helps in determining the further course of action and determining the need to disclose the matter to an appropriate 
authority and who is the appropriate authority are explicit enough for an auditor to deal with a particular NOCLAR. 

Approach for Senior PAIBs is similar to that of auditors except three noteworthy exceptions, that is, to take appropriate steps to rectify and 
minimize the consequences and reoccurrence of NOCLAR, to deter the NOCLAR if it has not yet occurred and to alert the external auditor 
of such NOCLAR, are satisfactory way of responding to identified or suspected NOCLAR. 

For Other PAIBs, the approach to communicate the identified or suspected NOCLAR to immediate superior or next higher level in authority 
and the use of internal whistle blowing policy is appropriate way of responding the NOCLAR. 

27.  ICAS We are reasonably comfortable with the four categories, although we note that there appears to be a greater responsibility placed on 
auditors than the other categories of professional accountant, and there may also be practical difficulties in establishing the boundaries 
between “Senior Professional Accountants in Business” and “Other Professional Accountants in Business”.  A more detailed discussion 
follows below. 

Emphasis on the Auditor 

Under UK legislation, the auditor owes a duty of care to shareholders as a “class” therefore, whilst it can be alluded that the auditor has 
more of a public interest role than those of other categories of PA listed, we are not convinced that this is conceptually sound.  We therefore 
have certain concerns in relation to the conceptual approach being adopted by IESBA which appears to place considerable emphasis of 



NOCLAR – Supplement B – Compilation of Responses to ED Questions 
IESBA Meeting (March 2016) 

 

Supplement B to Agenda Item 2 
Page 96 of 158 

# Source Comment 

responsibility on the audit engagement partner, even in circumstances where the matter has not been uncovered by the audit team.  There 
will also be considerable issues regarding how the communication of information will be hindered by tipping off requirements.  In terms of 
the accountancy firms, this may be another indication of the need for IESBA to push for an Ethics Partner type approach (as we have in the 
UK).  

We note in particular the guidance in Paragraph 72 in relation to the Required Responses for Senior PAIBs: “They should alert the external 
auditor, if any pursuant to their duty or legal obligation to provide all information necessary to enable the auditor to fulfil the auditor’s 
responsibilities (See Paragraphs 360.17-18)” 

And also the guidance in Paragraph 74 of the Explanatory Memorandum in relation to PAs in public practice providing services other than 
audits which requires that: “If the client is also an audit client of the firm, communicate the matter within the firm so as to enable the 
engagement partner for the audit to be appropriately informed about it and for the latter to determine how it should be addressed in 
accordance with proposed Section 225 (see paragraph 225.39)” 

Both of these paragraphs would appear to indicate that the responsibility of the PA in public practice, and the Senior PAIB, is relinquished 
if the matter is reported to the audit engagement partner.  We would question why it should always become the audit engagement partner’s 
responsibility to determine what further action, if any, needs to be taken.   

We are not convinced that there should be greater responsibility placed on auditors.  We are not sure that it should always be the auditor’s 
responsibility to report – perhaps someone in the firm such as an Ethics Partner – but not always the auditor.  

“Senior” and “non-senior” professional accountants in business 

Whilst we note the description and are supportive of greater expectations being placed on “Senior professional accountants in business” 
(i.e.  “..directors, officers or senior employees able to exert significant influence over, and make decisions regarding, the acquisition, 
deployment and control of the employing organization’s human, financial, technological, physical and intangible resources”) it will be difficult 
on occasion to determine the boundary between “senior” and “non-senior” professional accountants in business. 

28.  ICAZ We agree with the differential approach among the four categories for the following reasons: 

• Their role in respect of public interest is different for example an auditor vs. PAIB. 

• The seniority of the PAIB will also determine the influence they may have in responding to identified or suspected NOCLAR. 

29.  ICPAK We accept that a differential approach is needed. However we do not fully agree with the proposals as to how this would be achieved. 

We agree that the scope of NOCLAR for PAs other than auditors should not go beyond the “ISA 250 scope”. However, we believe that 
proposing to use this for all PAs, regardless of their roles and levels of seniority (paragraph 22) may be problematical in terms of public 
expectations as to the capability of the accounting profession as a whole. It is essential that the public understand that whilst statutory 
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auditors have an audit mandate that means it is reasonable to anticipate that they may be in a position to identify NOCLAR in such areas, 
for other PAs any ability to identify NOCLAR is intrinsically less since it is directly linked to the nature and scope of their individual roles. 

We note that the proposed requirement in paragraph 225.34 contains the following limitation: “if, in the course of providing a professional 
service to a client, the PA becomes aware of information concerning an instance of NOCLAR or suspected NOCLAR…” and believe that 
this limitation will need to be clearer in the subsection entitled “scope” (paragraphs 225.5-.8). 

30.  IDW We accept that a differential approach is needed. However we do not fully agree with the proposals as to how this would be achieved. 

We agree that the scope of NOCLAR for PAs other than auditors should not go beyond the “ISA 250 scope”. However, we believe that 
proposing to use this for all PAs, regardless of their roles and levels of seniority (paragraph 22) may be problematical in terms of public 
expectations as to the capability of the accounting profession as a whole. It is essential that the public understand that whilst statutory 
auditors have an audit mandate that means it is reasonable to anticipate that they may (in this context, we refer to our response to q. 5 in 
regard to the inherent limitations of an audit) be in a position to identify NOCLAR in such areas, for other PAs any ability to identify NOCLAR 
is intrinsically less since it is directly linked to the nature and scope of their individual roles.  

We note that the proposed requirement in paragraph 225.34 contains the following limitation: “if, in the course of providing a professional 
service to a client, the PA becomes aware of information concerning an instance of NOCLAR or suspected NOCLAR…” and believe that 
this limitation will need to be clearer in the subsection entitled “scope” (paragraphs 225.5-.8). 

31.  IMA No. Please see Comments above. 

32.  IPA The IPA agrees with the approach among the four categories of PAs regarding the response to NOCLAR. However the IPA is of the opinion 
that assurance engagements other than audits of financial statements have the same requirements in relation to NOCLAR as audits of 
financial statements. In some jurisdictions a review engagement may be substituted for an audit for certain categories of entities. Similarly, 
there may be assurance engagements in relation to fund raising, acquittal of government monies, or compliance engagements which the 
IPA believes should carry the duty of care in relation to NOCLAR as audits of financial statement. Therefore, the IPA is of the view the 
requirements of category of PAs Performing Audits of Financial Statements should include all assurance engagements. 

33.  IRBA We agree with the differential approach among the four categories of PAs regarding responding to identified or suspected NOCLAR as the 
PAs have varying roles and levels of responsibilities. This will ensure that all PAs are bound by the fundamental principles of integrity and 
professional behaviour. 

34.  JICPA We agree with taking a differential approach applied to the four categories of PAs. However, we are opposed to the substance of the 
approach in the following points: 
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As stated at the beginning, we believe that the provisions on PAs’ response to NOCLAR should be established as guidelines, not as 
requirements, except for the particular provisions for PAs performing audits of financial statements that should be brought into line with ISA 
250, and accordingly, that the term “shall” and other obligatory languages should not be used. Also, as stated earlier, we do not agree with 
the proposed provisions for PAPP providing non-audit services and non-senior PAIBs. 

In addition, we do not agree with the matters raised in Questions 3 and 5 above. 

Furthermore, we request the following changes: 

1. Proposed paragraph 225.39 provides that PAPP providing non-audit services “shall communicate the matter within the firm.” In a 
case where PAs provide audit clients with permitted professional services other than audits of financial statements, we positively 
understand the necessity that such PAs communicate the matter within the firm from the enhanced audit quality perspective for 
the audit of financial statements. However, the provision should be carefully developed in consideration of the concerns as follows: 

a. It is not clearly stated how this requirement relates to the paragraph of 225.35 which requires the PA to discuss the matter with 
the appropriate level of management and where appropriate, those charged with governance. The paragraph 225.39 prescribes 
that the communication within the firm is necessary in all cases with no consideration given to the client’s response based on the 
communication made between the client and the PA, even though management takes appropriate and timely actions and/or 
management communicates with the engagement partner for the audit as the client’s response. We believe that the 
communication within the firm is not necessary in a case where management takes appropriate and timely actions and/or 
management communicates with the engagement partner for the audit as the client’s response based on the communication 
made between the client and the PA. 

b. The communication within the firm is not clear and ways of the communication would vary such as ⅰ) to communicate with the 
engagement partner for audit, ⅱ) to communicate with an appropriate personnel or channel (or division) within the firm,ⅲ) when 
professional services other than audits of financial statements are conducted by the separate legal entity within the firm from the 
entity for audit services, to communicate with an appropriate personnel or channel (or division) within the separate legal entity for 
services other than audits, or communicate with an immediate superior. 

In any case, we believe it is necessary that the firm’s system which include a system for gathering information and a robust 
information control and protection system is established as a basis for the communication within the firm. At this point in time, 
there is a concern whether or not all of the firms establish such a system in the situation where there would be various 
circumstances and system firm by firm, even by country and there is no provision to require the firm to establish such a system. 
Given the situation, it is not workable to communicate the matter within the firm unless such a system is in place in the firm even 
though the code requires a PAPP providing non-audit services to communicate within the firm. 
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Accordingly, as stated earlier, we are opposed to the application of the proposed provisions to PAPP providing non-audit services. 
However, if they are to be applied at all, the above-mentioned description should be changed to “shall consider to communicate 
the matter within the firm.” since currently, there is no provision to require the firm to establish such a system. 

2. As stated earlier, we are opposed to the application of the proposed provisions to PAPP providing non-audit services. However, if 
they are to be applied at all, paragraph 225.44, which provide for factors to take into account in determining whether to disclose 
outside the client, should include the text shown below as in paragraph 225.27 for PAs performing audits of financial statements, 
because we believe that PAPP providing non-audit services should also consider the factors listed therein. 

“The determination of whether to make such a disclosure will also depend on external factors such as: 

- Whether there is an appropriate authority that is able to receive the information, and cause the mater to be investigated and 
action to be taken. 

- Whether there exists robust and credible protection from civil, criminal or professional liability or retaliation afforded by legislation 
or regulation, such as under whistle-blowing legislation or regulation. 

- Whether there are actual or potential threats to the physical safety of the professional accountant or other individuals.” 

3. In relation to 2 above, robust and credible protection and “whether the external auditor establishes a robust information control and 
protection system” should be added as factors to take into account in determining whether to disclose the matter to the client’s 
external auditor especially in the case where the external auditor belongs to a different jurisdiction.  

4. The point we made in our comment in 3 above also applies to PAIBs. Robust and credible protection and “whether the employing 
organization establishes a robust information control and protection system” should be added as factors to take into account in 
determining whom the PA should report to or whether to use established internal whistle-blowing mechanism. 

5. Paragraph 360.12 provides for the responsibilities of senior PAIBs. Whether a PAIB fits into the definition of a “senior PAIB” would 
differ depending on the applicable laws and regulations, organizational structure, corporate governance, and other factors in each 
jurisdiction, however, these factors are not described in the paragraph 360.12. Accordingly, we believe it is necessary to clearly 
state the applicable laws and regulations, organizational structure, corporate governance, and other factors in each jurisdiction as 
factors to be considered. 

6. Proposed paragraph 360.11 provides that PAIBs shall consider the “protocols and procedures (for example, an ethics policy)” 
established within their employing organization in determining how to respond to the matter. However, according to Appendix I 
which illustrates the response framework, the baseline for non-senior PAIBs is to “escalate to immediate superior or next higher 
level of authority” or “use established internal whistle-blowing mechanism”, and they are presented in parallel. 

 “and established internal whistle-blowing mechanism” should be added immediately after “for example, an ethics policy.” 



NOCLAR – Supplement B – Compilation of Responses to ED Questions 
IESBA Meeting (March 2016) 

 

Supplement B to Agenda Item 2 
Page 100 of 158 

# Source Comment 

 Proposed paragraph 360.33 reads: “If the professional accountant suspects that non-compliance with laws and regulations 
has occurred or may occur, the professional accountant shall, subject to paragraph 360.11, inform an immediate superior to 
enable the superior to take appropriate action.” This cannot be read as allowing non-senior PAIBs to choose either one of 
the two courses of action. Accordingly, if the provisions of non-senior PAIBs is to be applied at all, we propose that the wording 
be changed as follows: 

“If the professional accountant suspects that non-compliance with laws and regulations has occurred or may occur, the 
professional accountant shall inform an immediate superior to enable the superior to take appropriate action or, pursuant to 
paragraph 360.11, use the established internal whistle-blowing mechanism.” 

As we believe that there is no need to refer to paragraph 360.11, it would be desirable to delete “pursuant to paragraph 360.11.” 

7. In relation to 6 above, the use of the established internal whistle-blowing mechanism should be also allowed for senior PAIBs as 
an option, because even senior PAIB may have difficulties to obtain information and respond to the matter as prescribed in the 
proposed provisions depending on the corporate governance, organizational structure, corporate culture, etc. of their employing 
organization. 

While Appendix I does not list the use of the established internal whistle-blowing mechanism as an option for senior PAIBs, paragraph 
360.16 refers to paragraph 360.11 in the same way paragraph 360.33 does, and we are confused with the wording of this provision due to 
the inconsistency. If it is intended to allow senior PAIBs to use the established internal whistle-blowing mechanism, then, paragraphs 360.33 
and 360.16 would become consistent. 

35.  JTG Yes, I do. However, for all PAs, like required at the paragraph 225.32, I suggest that the documentation to be a requirement instead of an 
encouragement (see paragraphs 225.48 and 360.35). According to my opinion, in addition to remove the inconsistency between the 
paragraph 225.32 and the paragraph 225.48, this requirement will make strong the rigor of the treatment of NOCLAR by PAs. 

36.  KICPA We support the differential approach among the four categories, but disclosure requirements on expected on all of the professional 
accountants could invite some problems, as expressed in the general comments. 

37.  KPMG We are supportive of the differential approach among the four categories of PAs as we believe that this establishes requirements and 
provides guidance in a proportionate matter that recognises the different roles and responsibilities, seniority and spheres of influence of the 
PAs in each category. 

38.  MCPA1 I do agree; as long as there is one support committee and that they’ll have the authority’s protection. 

39.  MCPA2 Yes, because the treatment is different depending on the category being analyzed. 
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40.  MCPA3 I consider appropriate differentiation approach that made the last classification includes counters that provide various services to accounting 
or auditing, such as managers in other areas of the company. Just I consider any breakdown in the example section of professional 
accountants included in each category. 

41.  MCPA4 The different activities performed by the CP required a different action plan on how to proceed to respond to identified or suspected 
NOCLAR. 

It is very well establish the framework on how the Auditor, Senior PAIB, PA and others should have to react in these scenarios. 

42.  MCPA6 No, should be added the PA approach in teaching. 

43.  MIA We understand that the roles of the four categories of PAs vary, we agree with the revised proposal holding auditors to a higher level of 
responsibility than non-auditors who provide non-audit services to a client, and also holding senior PAIBs to a higher level of responsibility 
than junior PAIBs. 

44.  MICPA The Institute agrees with the differential approach among the four categories of PAs regarding responding to identified or suspected 
NOCLAR. 

45.  NYSSCPA We agree with the differential approach among the four categories of PAs regarding the response to identified or suspected NOCLAR. 

46.  PAIBC We agree with the underlying idea that different circumstances require different approaches. However, it is questionable if a differential 
approach among the four standard/pre-defined categories would adequately cover the broad accountancy profession and would pay 
sufficient attention to all relevant circumstances. An unwanted side-effect might be, for example, that the reasoning might shift from 
determining the best response given the specific circumstances, to determining the most applicable category and then following that 
prescribed approach, even though that might not be the best response in the specific circumstances. 

In addition, especially for an external stakeholder, it might be difficult to distinguish between professional accountants in public practice 
serving in an audit role or providing services. They both operate under the same firm name, and actions (and non-actions) from professional 
accountants providing services might reflect badly on their audit colleagues.4 Similarly, from an external perspective, it might also be difficult 
to draw the line between a senior or non-senior professional accountant in business, especially as they are all professionally qualified and 
subject to the same Code. For example, what happens if a junior professional accountant in business is heavily involved in compiling 
fraudulent financial statements? Again, as it all depends on the specific circumstances, a standard differentiation as proposed in this 

                                                           
4  See, for example, the discussion accounting firms supporting their clients with tax avoidance. Even though this is most likely not done by the audit providers, it still reflects back to 

them. 



NOCLAR – Supplement B – Compilation of Responses to ED Questions 
IESBA Meeting (March 2016) 

 

Supplement B to Agenda Item 2 
Page 102 of 158 

# Source Comment 

Framework—without adequate cautioning that these are only examples and that professional judgment is required in all circumstances—
might create more issues than that it solves. 

47.  PICPA The committee agrees with the differential approach among the four categories of PAs regarding responding to identified or suspected 
NOCLAR. 

48.  RSM Yes. 

49.  SAICA Yes, SAICA agrees as the differentiation between auditors providing assurance service or non-assurance services to audit clients, as well 
as PAs providing non-assurance services to clients. The differentiation appears to be clear and unambiguous, mainly, as this distinction 
has already been employed in the extant version of the code. The categories of senior PAIB and PAIB are not so clearly separated and it 
requires interpretation to distinguish between them. Particularly in larger organisations there is a depth of PAIBs employed at many various 
levels of authority and reporting is from one PAIB to the next PAIB at a higher level. 

50.  SMPC We accept that the differential approach among the categories of PAs is necessary. We also agree that the scope of laws and regulations 
for PAs should not go beyond ISA 250. However, we are concerned about the alignment of ISA 250 for PAs and auditors may create 
unrealistic expectations on the role of PAs and their ability to identify NOCLAR, which may vary considerably depending on the particular 
service provided. In ISA 250 it is clear the auditor cannot be expected to detect non-compliance with all laws and regulations because of 
the inherent limitations of an audit (para. 4), but they are required to perform specified audit procedures to help identify instances of 
NOCLAR. The Code should clarify in some way that for other PAs the ability to identify NOCLAR is significantly less because it is directly 
related to the nature and type of the service provided. 

We also note that paragraph 225.34 et seq. is silent as to how the PA could be expected to satisfy him- or herself with respect to initial 
suspicions regarding NOCLAR. This contrasts with the relevant IAASB’s standards where the sufficiency and appropriateness of evidence 
with which a PA would be satisfied is considerably less for a limited assurance engagement than for a reasonable assurance engagement. 
Likewise, the information that a PA might obtain to satisfy him- or herself with respect to issues identified as part of a compilation engagement 
would have significantly less evidential value than in an assurance engagement. The Code does not recognize that the work effort required 
of the PA by paragraphs 225.34 et seq. may vary significantly depending upon the nature of the engagement and this could also give rise 
to unrealistic expectations.   

51.  UKFRC We agree that the approaches need to take into account the differing roles, levels of seniority and spheres of influence of professional 
accountants. However, the differentiations should be based primarily on the expected level of understanding of laws and regulations that 
may be relevant to the scope of their responsibilities and their ability to investigate further and take action, and this is not clearly the case 
in the proposals in the exposure draft. 
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We do not agree that the nature of the remit of auditors and public expectations of them should cause auditors to have a greater ethical 
responsibility to take action than other professional accountants in public practice. For example it is not clear why the responsibilities of 
professional accountants in public practice providing professional services other than audit should not include the same proposed 
responsibilities as for auditors as set out in paragraphs 225.17 – 225.19 - ‘addressing the matter with management and those charged with 
governance’ (e.g. why should a professional accountant in public practice providing professional services other than audit, in addition to 
discussing matters with an appropriate level of management (paragraph 225.35), not also directly prompt management and those charged 
with governance to take appropriate and timely actions, as is required of an auditor). Nor are the reasons clear for the differences in the 
factors to consider when determining whether further action is needed. For example, a consideration identified in paragraph 225.21 for an 
auditor is “whether the professional accountant continues to have confidence in the integrity of management and, where applicable, those 
charged with governance”, whereas the consideration in paragraph 225.42 for a professional accountant in public practice providing 
professional services other than audit is “the involvement of management or those charged with governance in the matter”. As we have 
identified above, an objective for all professional accountants should be not to be associated with a client or employing organisation that 
knowingly does not comply with applicable laws and regulations and lacks integrity. 

52.  WPK We agree that with regard to the distinction of auditors and those PAs in public practice that provide non-audit services a different approach 
is necessary. However, as stated above, for PAs providing non-audit services in their entirety the current proposals of “encouraging 
disclosures” to others outside the client as well as to the scope of laws and regulations are either too unclear or going too far in that they 
bear liability and legal risks for the individual PA, may create an expectation gap that currently does not yet exist, and thus may contribute 
to a discredit to the profession together with bringing about a competitive advantage for those other professions that are entitled to provide 
the same type of services without being subject to the Code. 

53.  XRB Overall the NZAuASB believes that too much reliance or emphasis is placed on the obligations of the auditor, disproportionate to other 
professional accountants, and that the ethical obligations should be the same across all categories of PAs. The IAASB’s Framework for 
Audit Quality demonstrates the importance of appropriate interactions among stakeholders and the importance of various contextual factors 
in ensuring quality audits. All members of the profession should therefore be subject to the same requirements.  

Should the IESBA continue to believe that there should be a differential approach among the categories of PAs, the NZAuASB does not 
agree that there should be a difference in approach between auditors and other assurance practitioners performing other assurance 
services. The NZAuASB notes that the difference in the responsibility of auditors as opposed to other assurance practitioners in the ED is 
very subtle. The two sections (one for auditors, the other for other assurance practitioners) are very similar, which makes it difficult to 
determine what the difference in the responsibilities of the auditors compared to the other assurance practitioners actually are, especially 
where there is no legal or regulatory requirement to report to an appropriate authority. These minor differences could actually confuse 
matters, and the NZAuASB queries the need to distinguish between auditors and other assurance practitioners.  
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The NZAuASB notes that IESBA’s reason for not aligning the requirements is that the provision of a review and other assurance 
engagements varies significantly around the world and that audits tend to be significantly more legislated or regulated than other assurance 
engagements. While other assurance engagements are not as regulated, the NZAuASB still considers the same framework is equally 
appropriate, and not overly onerous, with an increase in quality, and would be more consistent with the other assurance standards and the 
expectations of the users of the assurance reports. There is no reason why the assurance practitioner should react differently if the 
engagement is an audit or some other assurance engagement where the assurance practitioner suspects or identifies NOCLAR. 

The NZAuASB further notes that s290 equates the independence requirements for an audit and a review. It seems inconsistent therefore 
to draw a distinction between audit and review in s225 where no such distinction is made in s290.  (From a clarity perspective, the IESBA 
code uses the term audit to mean audit and review in s290, and this inconsistency may result in confusion and misapplication in practice).  
At the very least the proposed framework for auditors should apply to assurance practitioners performing review engagements. 

The main differences between the audit and other assurance framework as proposed is that the following two steps only apply to an audit: 
a) If applicable, the auditor shall prompt management and those charged with governance to take appropriate action and b). The auditor 
shall comply with applicable laws and regulations, including requirements of reporting to an appropriate authority, and professional 
standards including the implications for the auditor’s report.  These are not onerous requirements for all assurance engagements and would 
be followed in practice in any event. 

The NZAuASB considers that where management or those charged with governance agree that non-compliance has or may occur, it is 
appropriate for the assurance practitioner in a review engagement or other assurance engagement to prompt them to take appropriate and 
timely action, after discussing the matter with them. That is, it is appropriate for this to be required in all assurance engagements. 

The NZAuASB similarly considers it appropriate to require the assurance practitioner to comply with applicable laws and regulations 
governing the reporting of NOCLAR to an appropriate authority in all assurance engagements, not just audits. This would already be 
addressed by the law (i.e. if the legislation applied more broadly than to an audit it should be complied with by the assurance practitioner 
and where the law does not cover other assurance engagements, expanding the requirement in the Code has no impact other than to 
streamline the Code) and by the auditing and assurance standards, so there is no need for the Code of Ethics to only emphasise this point 
for audit engagements. 

The NZAuASB further considers that it is also relevant, as a professional courtesy, for the external auditor to consider informing other 
assurance practitioners engaged by the audit client about NOCLAR matters the auditor discovered. 

Recommendation 

The NZAuASB recommends that the IESBA: 

i. aligns the requirements for auditors and other practitioners performing assurance engagements. 
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ii. considers whether it would also be relevant for the external auditor, as a professional courtesy, to consider informing other assurance 
practitioners engaged by the audit client for recurring assurance engagements about NOCLAR matters the auditor discovered, 
where the matter is relevant to the other engagement.   
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With respect to auditors and senior PAIBs, do respondents agree with the factors to consider in determining the need for, and the nature and extent of, 
further action, including the threshold of credible evidence of substantial harm as one of those factors? 

 

# Source Comment 

1.  AAT AAT agrees these factors, including the threshold of credible evidence.  AAT does not consider the public interest to be served by mere 
speculation. 

2.  ACCA Broadly, we agree with the factors to consider in determining the need for, and the nature and extent of, further action. However, we feel 
that an assessment of ‘urgency of the matter’ in this context is not sufficiently explicit. If these sections are to address possible future non-
compliance as well as past non-compliance, this should be acknowledged in these lists of factors, and urgency should be expressed 
specifically in terms of the expected timing of future non-compliance. 

Each section goes on to discuss factors to consider in judging the appropriateness of the response of management, those charged with 
governance or others. However, when comparing paragraphs 225.22 and 360.21, it is unclear why the format of each is so different. 

With regard to the threshold of credible evidence of substantial harm, we feel that such a threshold is appropriate, and is reasonably 
expressed in those terms. We feel that seeking to remove all subjectivity from this threshold (eg words such as ‘substantial’) would stray 
too far from a principles-based approach, which is essential in the context of such decision making, especially where there are public interest 
considerations. Nevertheless, this highlights another area that would be appropriate for further guidance and examples, perhaps in the form 
of case studies, issued alongside the Code. 

3.  AIC A. Yes, it is apparently a friendly implement threshold. 

A high point to detect irregular situations affecting the public interest it is the proposed mandatory communication between auditors of 
financial statements. As audit work is a high complexity task and commitment, it is indispensable, a request by the proposed auditor the 
existing auditor, to provide known information on any fact or circumstance which, in the opinion of the latter is relevant. Keep in mind 
also, before deciding whether to accept the contract. 

But even that is added must be clearly and honestly, having to communicate if you are unable to pass it by negative customer. 

This prevents communication evade either involves discomfort or misunderstood competition. 

Equally, it is important the involvement of the relevant bodies of the company in the field. 

4.  AICPA Yes.  We agree with the proposed factors to consider in determining the need for, and the nature and extent of, further action.  We also 
agree with the proposed threshold of credible evidence of substantial harm. 
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5.  APESB APESB concurs with the factors that auditors and senior PAIBs should consider when determining the need for further action such as the 
threshold of credible evidence of substantial harm. 

6.  BDO Although broadly supportive of the guidance, we question whether the threshold of credible evidence of substantial harm set in respect of 
the auditor and senior PAIBs should be the same. There is a danger that the lack of distinction between an auditor and senior management 
could impact on the perception of the auditor’s independence. Furthermore, a senior PAIB should, by virtue of his or her position, have a 
more stringent responsibility to the Regulator.   

Moreover, although ‘substantial harm’ is a recognised term in the US it is not a universally recognised benchmark. We believe that more 
guidance is needed to help PAs assess what would amount to ‘credible evidence of substantial harm’. 

7.  BT We have set out above our criticisms of ‘substantial harm’: it may be a useful concept but as it is American in derivation and usage and has 
no parallel elsewhere, it will need further deliberation with the stakeholders likely to be most closely affected by it, before implementation.   

8.  CIMA The adoption of a term intended to replace the widely understood “public interest” would be contrary to the interests of the profession and 
the society it serves. Public interest is a widely used and understood term despite the lack of a consistent definition. It is used by accountancy 
bodies, regulators and the international media. “Public interest” has a common application that would not be adequately replaced by 
“substantial harm”. Substantial harm may not be manifested immediately or anticipated as readily as the public interest. 

Substantial harm could be viewed as just a part of what is understood or perceived to be covered by public interest. Whilst the difficulties in 
defining public interest are acknowledged, so is the work and case law that has gone towards a more established definition and 
understanding. Substantial harm is a term no more well defined, understood or applied consistently. 

In addition identification of “substantial harm” suggests a minimum level for action whilst “public interest” encourages a much more proactive 
consideration of the circumstances.  

CIMA recommends that the term “public interest” be retained. The term “substantial harm” may have a place in the guidance as an example 
of how a NOCLAR issue may be contrary to the public interest. 

9.  CNDCEC With regard to both questions, our answer is no. The credible evidence of substantial harm is too vague a concept to be taken as a threshold 
for determining which action to take. The third party test does not work if the concept of public interest is not defined clearly and in details, 
as the current subjectivity of this concept may actually result in a third party drawing opposite conclusions, if this latter adopts a different 
view of “public interest”. For these reasons, we are not providing views on the other two questions. 

10.  CPAA Overall, we agree with the factors to consider in determining the need for, and the nature and extent of further action.  However, we urge 
the Board to consider the following issues: 
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- Behaviour may not be pervasive and yet cause substantial harm to a stakeholder group or a number of stakeholder groups. 

- The issue of substantial harm needs to be developed further.  For example, there may be substantial (financial) harm but to one 
creditor only.  Would the Board consider this an instance of substantial harm?  More broadly, would the Board expect a professional 
accountant to consider substantial harm towards stakeholder groups or individuals from each stakeholder group? 

11.  CPA Canada Generally we agree, however, we reiterate the question raised above as to the reasonableness of the same expectations of inquiry by an 
auditor who is external to the organization and a senior PAIB within the organization. 

12.  Crowe IESBA has given careful consideration to the factors. Adopting the term based on “substantial injury” as applied by the US SEC is appropriate 
and sets an appropriately high hurdle. 

13.  DE Yes. I agree with the factors to consider in determining the need for, and the nature and extent of, further action, including the threshold of 
credible evidence of substantial harm as one of those factors. 

14.  DTT The factors are quite expansive and we believe most of the factors in the list should be useful in determining the nature and extent of further 
action.  There may be difficulty in practice, however, in determining what is meant by “substantial harm” and in applying the threshold to 
particular facts and circumstances. We believe it would be useful for the Board to consider providing additional guidance in that area to 
ensure a consistent application of the standard. 

15.  EY Yes, we agree with the factors to consider in determining the need for further action and believe that the threshold of “substantial harm” to 
be the most important.  We also note that “urgency of the matter” is likely not an important factor unless combined with one of the other 
factors whereas each of the other factors may, on their own, be sufficient to merit further action. Accordingly, we recommend that it be 
deleted from this list. 

16.  FEE FEE deems that the factors to consider could be revised further to avoid too much uncertainty in their interpretation. The interaction between 
the factors also needs to be considered in order to ensure that the required determination is not disproportionate and unnecessarily complex. 
For example, “urgency of the matter” is not always clearly discernible, and what would be the degree of urgency that would “cross the 
threshold”?   

We suggest that IESBA explicitly makes reference to instances where there is no credible evidence but only a suspicion of NOCLAR, and 
as such refer to the steps which a PA would be anticipated to follow in assessing the potential consequences (for example reputational 
damage) of any action taken. In such circumstances, the risk of an incorrect assessment of the situation is more probable and could have 
severe reputational and potentially financial consequences for the PA.    

17.  FKA Yes. 
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18.  French 
Institutes 

In the last paragraph 225.21, we are questioning the notions of "credible evidence" and "potential substantial harm" which may 
be clear in certain jurisdictions but with no exact equivalent in others. In addition, we would suggest limiting the notion of "substantial 
harm" to the actual financial consequences of the NOCLAR. 

19.  FSR We find that the factors need to be revised further to avoid uncertainty in their interpretation. The interaction between the factors also needs 
to be considered in order to ensure that the required determination is not disproportionate and unnecessarily complex. 

 For example, “urgency of the matter” is not always clearly discernible, and what degree of urgency would be that would “cross the 
threshold”? Some examples of “serious adverse consequences” would be useful, as well as a clarification as to whether a material 
misstatement would always necessarily have “severe adverse consequences”. 

We suggest that IESBA explicitly makes reference to instances where there is no credible evidence but only a suspicion of NOCLAR, and 
as such we refer to the steps which a PA would be anticipated to follow in assessing the potential consequences (for example reputational 
damage) of any action taken. In that case, the risk of an incorrect assessment of the situation is more probable and could have severe 
consequences.   

20.  FT We believe that management in charge of governance and control is the one that should first be concerned of NOLAR. Auditors are also 
responsible to inform management of suspected occurrence of noncompliance for the appropriate action to be taken when discovered in 
the course of their work. 

21.  GAO With respect to auditors, we believe that the discussion of factors to consider in determining the need for further action should include 
reference to whether funding was provided by a government and subject to the terms of contracts or grant agreements with that government. 
An appropriate place for such a reference may be in the list of factors to determine whether further action is needed in paragraph 225.21. We 
agree with the IESBA that credible evidence of substantial harm is an appropriate factor. 

22.  GT Yes, we agree with the factors to consider in determining the need for, and the nature and extent of, further action, including the threshold 
of credible evidence of substantial harm as one of these factors. The Board has provided balanced consideration in the proposals for 
determining whether further action is needed. 

23.  HKAB We believe that the threshold of “credible evidence of substantial harm” is appropriate for determining what may be a threat to the 
public interest. In our view, this should be the focus of the guidance. 

24.  HKICPA In general, we agree with the factors to consider in determining the need for, and the nature and extent of, further action.  

Having said that, we consider it is vital to provide clear guidance to professional accountants when considering the need for further action 
given the consequences of taking action can potentially be significant.  
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In particular, when considering whether there is credible evidence of substantial harm to the public interest, we suggest the IESBA should 
further clarify the meaning of 'substantial harm' in the context of assessing whether further action is needed. The IESBA has included 
proposed guidance to explain that an act that causes substantial harm is one that results in serious adverse consequences to the public in 
financial or non-financial terms, however there is still some ambiguity about what constitutes 'serious adverse consequences'.  To enhance 
consistent application of the proposed requirements, we recommend that the IESBA provides practical examples to illustrate the level of 
'substantial harm' that would warrant professional accountants taking further action. For instance, material misstatement of the entity's 
financial statements is an example of substantial harm to the entity as mentioned in paragraph 53 of the explanatory memorandum. 

25.  ICAEW Further thought is required over the concept of ‘substantial harm’ derived from SEC regulations. We have concern that this is a new concept 
for the Code, adapted from a well-developed code of conduct but one grounded firmly in a regulatory environment. There is therefore a 
danger that where clarity is sought as to whether a matter constitutes substantial harm, the only useful precedents available will be those 
developed under a regulatory lens. This may be unsuitable in attempting to apply a principles based code. 

Some original examples of ‘serious adverse consequences’ might therefore be useful, and it may be that material misstatement will not 
always have serious adverse consequences. 

26.  ICAG We agree without any exceptions. 

27.  ICAP The need for, and the nature and extent of, further action, depends on factors like legal and regulatory framework, urgency of the matter, 
the principle of continued confidence in the integrity of the management, reoccurrence of the NOCLAR and the evidence of substantial harm 
to stakeholders. Consideration of these factors along with possible courses of action of disclosing to an appropriate authority and 
withdrawing from the engagement are imperative for auditors and senior PAIBs to response the NOCLAR. 

28.  ICAS Paragraph 52 of the Explanatory Memorandum introduces the new term “substantial injury” to the Code of Ethics, which prima facie appears 
more legalistic in nature, substantively derived from the US legal term “substantial injury”.  We see no advantage in using this term over 
“public interest”. Whilst this term may be widely accepted and understood in the US, we question whether it will translate easily in other 
jurisdictions around the globe. We are also not convinced that substituting the word “harm” for “injury” makes any difference. 

29.  ICAZ We agree with the factors identified but in addition we propose the following factors to be added: 

• Whether the NOCLAR is continuing 

• Whether the suspected NOCLAR actually occurred. 

30.  ICPAK The factors are – necessarily in an international Code such as the IESBA Code – too vague and subjective in nature, and the interaction 
between the factors makes the required determination highly complex for auditors, their legal advisors, regulators or relevant professional 
bodies whom the auditor consults on a confidential basis and all other interested parties. For example, “urgency of the matter” is not always 
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clearly evident. What degree of urgency would “cross the threshold”? Under the Code there is no mechanism parallel to case law to clarify 
such issues. In some countries this may be less problematical, as it may even be appropriate to draw on similar case law, but in many 
countries this type of issue will be highly problematical and will likely mean that this aspect of the Code proves unworkable. 

The entire responsibility for reaching a “correct” determination is forced on the professional judgement of the auditor (possibly after 
consultation), who, as explained in our accompanying letter, is then wide open to claims from whichever party believes it has suffered as a 
result of a possible wrong determination on the part of the auditor. 

As we have already stated, in our view, such sensitive issues demand legal certainty and should be dealt with by legislation, and not by the 
IESBA Code. 

31.  IDW No.  

Whilst our response relates only to auditors, we suspect the concerns we raise would equally apply to senior PAIBs. 

The factors are – necessarily in an international Code such as the IESBA Code – too vague and subjective in nature, and the interaction 
between the factors makes the required determination highly complex for auditors, their legal advisors, regulators or relevant professional 
bodies whom the auditor consults on a confidential basis and all other interested parties. For example, “urgency of the matter” is not always 
clearly discernable. What degree of urgency would “cross the threshold”? Under the Code there is no mechanism parallel to case law to 
clarify such issues. In some more developed countries this may be less problematical, as it may even be appropriate to draw on similar 
case law, but in many countries this type of issue will be highly problematical and will likely mean that this aspect of the Code proves 
unworkable.  

The entire responsibility for reaching a “correct” determination is forced on the professional judgement of the auditor (possibly after 
consultation), who, as explained in our accompanying letter, is then wide open to claims from whichever party believes it has suffered as a 
result of a possible wrong determination on the part of the auditor. 

As we have already stated, in our view, such sensitive issues demand legal certainty and should be dealt with by legislation, and not by the 
IESBA Code. 

32.  IMA No to all questions. We strongly object to considering action of auditors and senior PAIBs, in a similar fashion, in view of their widely differing 
missions and dissimilar organizations. Please see Comments above. 

33.  IPA The IPA agrees with factors to be considered in responding to NOCLAR including the credible evidence of actual or potential substantial 
harm. Although the IPA agrees with the factors to be considered further guidance is needed as to the nature of evidence required particularly 
in relation to potential substantial harm. 
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34.  IRBA We agree with the factors to consider in determining the need for, and the nature and extent of, further action, including the threshold of 
credible evidence of substantial harm as one of those factors. We take note that “substantial harm” or “serious adverse consequences” may 
be considered subjective in nature when auditors apply their professional judgement to the prevailing circumstances and we therefore would 
recommend that the IESBA provide guidance on the meaning of these terms to ensure consistency in the application of the Code. Not 
addressing this would make it difficult for the appropriate authority to regulate or enforce the Code. 

35.  JICPA We agree. 

36.  JTG Yes, I do. 

37.  KICPA It is fair to say that the examples of further action are almost about disclosure, while the rest ones about exceptional cases, such as 
withdrawal from the engagement and the professional relationship or resigning from the employing organization. As for our comments on 
what should be disclosed and what should be considered for the disclosure, please refer to general comments. 

38.  KPMG In accordance with the principles-based approach set out in the Code, which enables PAs to exercise professional judgement in this regard, 
based on the facts and circumstances relevant to each particular scenario, we consider it helpful to include factors to consider in determining 
the need for, and the nature and extent of, such further action to assist PAs in making this assessment. 

We believe the factors themselves are appropriate and helpful, in particular, because they begin with the consideration of the legal and 
regulatory framework, which is a critical feature that is fundamental to any determination of a suitable course of action. 

We also consider it helpful that the Board has included considerations regarding the appropriateness and timeliness of the response of 
management and TCWG, and whether the PA has confidence in their integrity.  We believe this reinforces the intention that the primary 
responsibility for the identification and resolution of NOCLAR rests with client’s management and TCWG and therefore the quality of their 
response is a critical factor to consider. 

In terms of the threshold of “credible evidence of substantial harm”, there may be some practical difficulty in determining whether there is 
“credible evidence” and/ or “substantial harm”, since any assessment conducted by the PA will necessarily be subjective.  Difficulties may 
arise in relation to determining what quality and quantity of evidence is necessary to be “credible”. We also note that the threshold of 
“substantial harm” is derived from the SEC approach in relation to attorneys who learn of client misconduct, and that this approach may not 
be well understood by PAs who do not deal with U.S. requirements.  Notwithstanding these two factors, we are, overall, supportive of the 
threshold because it provides an appropriate balance between providing PAs with some protection and ensuring that the broader public 
interest objectives of the Code are met. 

39.  MCPA1 I do agree; these are good proposals and I think they will greatly help to prevent incurring into infractions to the laws and rules put in place. 
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As professional we should never be involved in any wrong doing that will go against the ethics, norms and rules, as well as to never facilitate 
others to do it. The responsibility of denouncing could bring negative effects at times; therefore when that is expected to happen I consider 
that there should be a committee that will be responsable to make the formal denounce and sign the order for auditing as well as giving 
legal assistance, guidance, support and protection to the respondents. 

40.  MCPA2 Yes according as it is necessary to have evidence, I also agree to consider suspect but are not available with evidence , because it can 
make a further investigation and perhaps find evidence. 

41.  MCPA3 I agree, I think the factors cover the possible activities that may present the professional accountant, to include whether there is substantial 
damage is key to measuring the impacts acts against business ethics. 

42.  MCPA4 The term “harm” was a very general concept but the SEC regulation does provide clarity of public interest definition. We do agree with the 
proposal, in Mexico, the term used before refers and is associated more to a physical injury.  

It is clear that public interest would be linked to the gravity of the matter that may cause adverse consequences to the entity, investors, 
employees, etc. 

43.  MCPA6 Yes I do. 

44.  MIA 1. Paragraph 225.17 of the Code requires the PA to prompt the management and TCWG to take appropriate and timely actions if they 
have not already done so, to rectify, remediate or mitigate the consequences of the non-compliance; deter the commission of the non-
compliance where it has not yet occurred; or disclose the matter to an appropriate authority where required by law or regulation or 
where considered necessary in the public interest.  We would like to highlight that the proposed Paragraph 225.17 appears to be 
inconsistent with the requirement in Paragraph 19 of ISA 250 which requires “If the auditor suspects there may be non-compliance, 
the auditor shall discuss the matter with management and, where appropriate, those charged with governance.  If management or, as 
appropriate, those charged with governance do not provide sufficient information that supports that the entity is in compliance with laws 
and regulations and, in the auditor’s judgment, the effect of the suspected non-compliance may be material to the financial statements, 
the auditor shall consider the need to obtain legal advice”.  In our view, the existing requirement in ISA 250 is more appropriate for the 
auditors. 

2. In a situation where NOCLAR has occurred, we believe that it is the responsibility of management and/or those charged with 
governance to decide and initiate appropriate and timely action when they agree that non-compliance has occurred.  We disagree with 
the proposal in Paragraph 225.17 where it imposes on the auditor to prompt the client’s management and/or those charged with 
governance to take appropriate and timely action, because senior PAIB and those charged with governance possess a certain level of 
qualification and skills to decide and initiate by themselves as to what are the appropriate actions on a timely basis. 
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45.  MICPA The Institute agrees with all the proposals above. 

46.  NYSSCPA We believe that the factors are subjective and complicated. The identification and weight of “credible evidence” and the impact of actual or 
potential harm of the NOCLAR may be difficult if not impossible to assess, and therefore we suggest the simplification of the factors and 
guidance. 

47.  PAIBC As this Framework is intended to provide guidance on how to apply the fundamental principles of the Code regarding NOCLAR, we believe 
that the basis for determination of further action should be one and the same. As the basis for the fundamental principles is the “public 
interest,” that should be the same criterion for this Framework, and not this newly introduced, foreign concept of “substantial harm.” 
Moreover, “substantial harm” is also a much narrower concept than “public interest,” which might unjustifiably exclude certain NOCLAR 
events from further action. For these reasons, we believe that “substantial harm” could be used as an example of a NOCLAR issue that is 
in the public interest but not replace the public interest criterion. 

48.  PICPA The committee supports the guidance for auditors and senior PAIBs with the exception of the following: 

225.17 – Indicates that if management and those charged with governance agree that noncompliance has occurred, the PA “shall prompt 
them to take appropriate and timely actions.” The requirement to “prompt” management and those charged with governance goes beyond 
the advisory nature of the PA-client relationship. The committee, therefore, recommends that the language be revised to indicate that the PA 
should recommend, or advise, management and those charged with governance to take appropriate and timely actions. 

225.18 – Indicates that the PA should consider whether management and those charged with governance understand their legal or regulatory 
responsibilities with respect to the matter. The committee notes that the wording of this suggests that the auditor is capable of providing legal 
advice. The committee requests that the wording be revised to read that management and those charged with governance should be advised 
to seek outside legal counsel to ensure that management is advised of its legal and regulatory requirements. 

225.25 – This section proposes that the PA should take into account the perspective of whether a reasonably informed third party, weighing 
all of the specific facts and circumstances, would likely conclude that the accountant has acted appropriately in the public interest. The 
committee does not support this provision, as most third parties expect that PAs report all suspected fraud and illegal acts, regardless of a 
materiality threshold. The committee recommends revising the language to include the concept of the perspective of a peer. 

49.  RSM Yes. The term “substantial harm” is a subjective measure that will potentially result in inconsistencies in outcomes. However, we agree that 
a threshold is necessary and agree with the threshold being set at this level of harm or injury for the reasons given in the Explanatory 
Memorandum. 

50.  SAICA It will always be necessary to employ professional judgement in such matters of occurrences of NOCLAR and therefore auditors and senior 
PAIBs will need to make use of their judgemental capabilities in dealing with NOCLARs. Additional guidance or examples will not necessarily 
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improve the response from this category of PAs. The ability of making professional judgement is one of the most professionally relevant 
capabilities of PAs.  It should also be considered whether the code should deal with instances where management place undue pressure 
on the auditor not to report. In our experience this happens where the client threatens to appoint new auditors if the incumbent were to  
report the non-compliance. 

51.  SMPC We do not agree with the factors listed in paragraph 225.21 to consider when determining whether further action is needed. In our opinion, 
the factors are too ambiguous and subjective, which will make the determination difficult. For example, it may not be easily apparent the 
extent of the “urgency of the matter” that would result in further action. In addition, the threshold for actual or potential substantial harm of 
“serious adverse consequences” is not sufficiently clear. We believe the list of factors requires further explanation and concrete details and 
examples to be workable in practice, including detail on how they could be interrelated. For instance, one factor alone may lead to a 
determination of no further action. 

The determination of the nature and extent of further action needed is based on the auditor’s professional judgment (para. 225.25). We 
believe that due to the nature of the likely sensitive issues these require legal certainty and should be dealt with by legislation, not in the 
Code. 

52.  UKFRC We believe that the factors should include more explicit consideration of what action would be appropriate “in the public interest” on the 
basis of whether there is credible evidence of actual or suspected non-compliance with laws or regulation. We would expect the professional 
accountant to make the judgment of what action is in the public interest on the basis of what an objective, reasonable and informed third 
party would be likely to conclude given the information known at the time. We are concerned that the threshold of “credible evidence of 
substantial harm” is open to widely differing interpretation and may not meet the third party test as to what is in the ‘public interest’. 

53.  WPK As already indicated under question 2, the factors to consider are to some extent overly complex and the precise meaning of some terms 
remain unclear (e. g. “appropriateness of the response”, “urgency of the matter”). On the other hand the proposals do not contain, as 
explained above (question 2), any guidance concerning cross-border issues. Hence the process of determining the need for further action 
runs the risk of becoming a subjective one resulting in a considerable lack of legal certainty for the profession. 

This might also lead to an increased exposure to litigation for the profession. It is questionable if these additional liability risks are covered 
by the current professional indemnity insurance. Yet, according to German law, the maintenance of a professional indemnity insurance 
covering financial damages arising out of the indemnity risks of exercising the profession, is a prerequisite for being authorized to practice 
as a public accountant (Section 54 Public Accountant Act, WPO). Although new insurance might be offered for the new risks in the future 
since the insurance industry might react correspondingly, the insurance premiums will certainly rise. This would not be easy to cope with 
by the profession, particularly for SMPs who already face quite high insurance premiums (also cf. question 9 regarding liability risks).  
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54.  XRB The NZAuASB’s response is limited to the proposals for auditors of the financial statements and other assurance practitioners in public 
practice that provide other assurance services to a client.  

The NZAuASB agrees with the factors to consider in determining the need for further action for auditors. In respect of the threshold of 
“credible evidence of substantial harm” as one of those factors, the NZAuASB notes that the equivalent threshold for other practitioners 
(paragraph 225.42) is “the likelihood of substantial harm to the interests… ”. It is not clear why there is a lower threshold than for auditors. 
The subtle difference in the factors to be considered by auditors compared to other assurance practitioners is also confusing. As 
recommended above under question 6, the NZAuASB considers that the proposed framework for auditors should also apply to other 
assurance practitioners.  

The NZAuASB agrees with the imposition of the third party test and recommends that the test should also be applicable to other assurance 
practitioners.  

The NZAuASB agrees with the examples of further action and has not identified any further actions.  

The NZAuASB supports the list of factors to consider in determining whether to disclose the matter to an appropriate authority. The 
NZAuASB notes that the guidance for professional accountants in public practice in 225.44 is limited compared to the guidance provided to 
auditors in paras 225.27 and 225.28.  Should the IESBA continue to believe there should be differences, the NZAuASB recommends that 
the IESBA considers extending the guidance in paras 225. 27 and 225.28 to assurance practitioners providing assurance services other 
than audits.  
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With respect to auditors and senior PAIBs, do respondents agree with the imposition of the third party test relative to the determination of the need for, 
and nature and extent of, further action? 

 

# Source Comment 

1.  AAT AAT agrees with the imposition of a third party test relative to the need for, and nature and extent of further action. This is consistent with 
the wider code, and builds public confidence in the Code. 

2.  ACCA Yes, we agree with the use of the third party test when a situation requires judgement, as it helps to reduce the impact of subjectivity. It also 
encourages the professional accountant to consider the appearance of his or her decisions to others, and so introduces an element of 
challenge. The third party perspective also assists with knowing how to document the decision making process. 

3.  AIC We understand that everything that collaborates to a successful professional judgment is welcome, provided it is done responsibly. 

4.  AICPA We agree with the inclusion of a reasonable and informed third party test for purposes of determining the nature and extent of further action 
needed by the professional accountant. 

5.  APESB APESB agrees with the use of the reasonable third party test. 

6.  BDO The independent third party test is a tried and tested approach, so BDO considers this to be an effective benchmark. 

7.  BT Whereas we agree with the implementation of the test, whereby auditors would be required to take into account whether a reasonable and 
informed third party, weighing all the specific facts and circumstances available at the time, would be likely to conclude that they have acted 
appropriately in the public interest (paragraph 225.25), we have residual concerns over its association with the public interest. 

8.  CIMA CIMA agrees that the imposition of the third party test provides a basis for establishing a framework to ensure the objective and rigorous 
assessment for determining the need for, and nature and extent of, further action (as detailed in paragraphs 54-56 of the explanatory 
memorandum). 

The application of what is deemed to be a “reasonable and informed third party” is subjective and is likely to lead to inconsistent application. 
However for a Code with an international application any definition of a third party test is always likely to be subject to the cultural 
environment.  

For example a third party in a country where, for example, facilitation payments or similar may continue to feature and are widely regarded 
as acceptable business practice would have a different view from an individual from an environment with well-established laws and business 
practices that are clearly defined, recognised and complied with. 
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It should be made explicit what the expectation on a third party are for the third party test to be effective – that is, in addition to being well 
informed in the context of the circumstances the third party would be sufficiently informed of the role and responsibilities of the professional 
accountant. 

9.  CPAA Overall, we agree with the employment of the third party test, as we are of the view that it helps professional accountants to potentially 
overcome some perceptual distortions and assess the situation more objectively.  We are not sure of the inclusion of the word ‘appropriately’ 
in the public interest in paragraphs 225.25 and 360.24, as we cannot envisage how one can act in the public interest inappropriately. 

10.  CPA Canada Generally we agree, however, we acknowledge that a better test may be that of a PA placed in the same situation. Our concern is that a 
reasonable third party does not have the same knowledge or understanding of the practice of the profession - particularly in challenging 
circumstances. 

11.  Crowe We agree with the third party test. 

12.  DE Yes, I agree with the imposition of the third party test relative to the determination of the need for, and nature and extent of, further action. 

13.  DTT We agree with the inclusion of the third party test as proposed. 

14.  EY As mentioned above, we believe the “reasonable and informed third party” test relative to determining the need for, and the nature and 
extent of further action is unnecessary and is likely to be difficult to apply. Accordingly, we suggest removal of the third party test from the 
framework. 

15.  FEE The imposition of the “third party test” is intended to provide a basis for establishing a framework to ensure the objective and rigorous 
assessment for determining the need for, and nature and extent of, further action. It should be emphasised though that what is deemed to 
be a “reasonable and informed third party” is subjective, as is the term “acting in the public interest”. Such subjective concepts cannot be 
properly addressed within a Code with an international remit, and any attempt to do so could lead to inconsistent application and render the 
provisions in the Code unworkable.   

FEE is not comfortable with the fact that the “third party test”, which is already a proxy, refers to the broad and vague concept of public 
interest as the benchmark for the PA’s judgement. Subjectivity will always remain a factor in this assessment, and interpretation is likely to 
vary in different jurisdictions. What a reasonable and informed third party expects a PA to do depends on the specific facts and 
circumstances, and one's role and position at that time. It is not straightforward to apply, especially for PAs in public practice providing 
services other than audits. 

16.  FKA Yes. 
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17.  French 
institutes 

Yes, both Institutes agree. 

18.  FSR The interpretation of what is deemed to be a ‘reasonable and informed third party’ is subjective as is the term “acting in the public interest”. 

Subjective and cultural differences cannot be properly dealt with in an international Code, and an attempt to do so will lead to inconsistent 
application and render the provisions of the Code unworkable.  

We are not comfortable with the fact that the “third party test”, which is already a proxy by itself, refers to the broad and vague concept of 
public interest as the benchmark for the PA’s judgement. Subjectivity will always remain a factor in the assessment, and interpretation will 
vary in different jurisdictions. What a reasonable and informed third party expects a PA to do, depends on facts and circumstances, culture, 
the general ethical views at that time, and one's role and position. 

19.  FT We agree with the imposition of the third party test. 

20.  GAO With respect to auditors, we agree in principle with the third-party test as described. As indicated below, we believe that the IESBA could 
clarify paragraph 225.25, which describes this threshold, by using “relevant” instead of “specific.” Doing so would facilitate application of the 
test by allowing the PA to consider a more realistic scenario: It is unlikely that a third party would be able to weigh “all the specific facts and 
circumstances available.” 

In determining the nature and extent of further action needed, the professional accountant shall exercise professional judgment and 
take into account whether a reasonable and informed third party, weighing all the specific relevant facts and circumstances available 
to the professional accountant at the time, would be likely to conclude that the professional accountant has acted appropriately in 
the public interest. 

21.  GT Grant Thornton agrees with the imposition of the third party test relative to the determination of the need for, and nature and extent of, 
further action and believes the proposals will support the Board’s objectives to stimulate a greater incidence of actual reporting and assist 
professional accountants in fulfilling their responsibility to act in the public interest in the circumstances. 

22.  HKAB The third party test could be used a sense check by PAs in assessing whether their proposed actions are adequate. It is, however, 
important that this test is not framed in such a way as to enable it to be used by third parties to second guess the PA’s judgment and 
decisions after the event. This could presumably leave the PA open to claims and litigation that would not be just. 

23.  HKICPA We consider that the application of the third party test provides an objective and rigorous assessment of the need for, and nature and 
extent of, further action. We note that such a reasonable and informed third party test has been imposed in other relevant parts of the 
Code as an objective assessment of whether compliance with the fundamental principles is compromised. 
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Some of our constituents considered that in the context of responding to NCOLAR, it is only fair that the reasonable and informed third 
party is of similar background and qualifications to the professional accountants involved, given the potentially specialized nature and 
complexity of the issues involved.   

We understand that there have been different views and interpretations of who is a 'reasonable and informed third party' in the application 
of the third party test under the Code and we also note that the IESBA is currently developing guidance under the Review of Safeguards 
project to clarify what the concept means. We recommend that the IESBA considers the applicability and appropriateness of the proposed 
guidance in the context of NOCLAR.   

In addition, it is not clear how the third party test would interrelate with the subjective criteria on assessing the need for further action. 
The current proposed wordings in the ED seem to suggest that the need for further action is only subject to the consideration of a list of 
subjective criteria. The third party test only applies to determine the nature and extent of further action after the professional accountant, 
based on professional judgement, concludes that further action is needed.  

We consider it would be more appropriate to apply the third party test to assessing both the need for, and the nature and extent of, 
further action and suggest the IESBA clarifies this in the final standard.  

24.  ICAEW Many accountants will be familiar with such a test. For example, it is explicit in the relevant sections on safeguards (110.2) and independence 
(290.6). However it should be noted that in both these examples, considering the perception of a reasonably informed third party is an 
integral part of a threats and safeguards approach. The exposure draft is instead dealing with specific guidance on unique situations where 
there may be a need to override a fundamental principle. This is a very different analytical context. 

25.  ICAG We agree with this especially given the nature of judgement required to reach some of the conclusion, the third party test provides an 
additional safeguard to the PA by compelling them to really evaluate their judgments and document them in a proper manner. Under this 
test, auditors would be required to take into account whether a reasonable and informed third party, weighing all the specific facts and 
circumstances available at the time, would be likely to conclude that they have acted appropriately in the public interest.  This appears to 
be a way of achieving an “objective” view point by taking an external view of NOCLAR and determining whether the response is appropriate 
in the circumstances. 

26.  ICAP With the imposition of third party test, auditors and senior PAIBs are required to take into account whether a reasonable and informed third 
party, of all facts and circumstances available at the time, will conclude that they have acted in public interest. Conduct of third party test at 
the earlier stage in the process helps auditors and senior PAIBs to  assess and determine the need for and nature and extent of further 
action. This test provides rationale basis to auditors and PAIBs for forming firm decision regarding further action. 

27.  ICAS We agree with the implementation of the “third party test” where auditors would be required to take into account whether a reasonable and 
informed third party, weighing all the specific facts and circumstances available at the time, would be likely to conclude that they have acted 
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appropriately in the public interest (see paragraph 225.25). We believe this is an important aspect of meeting obligations with regard to the 
public interest. 

28.  ICAZ We agree with imposing as it would assist the PA in determined whether their further action is actually in line with public interest. 

29.  ICPAK The third party test is highly subjective, and the interpretation is likely to be impacted by cultural influences, which will lead to inconsistent 
application of the Code by professional accountants, audit regulators and courts of law. 

30.  IDW No.  

Whilst our response relates only to auditors, we suspect the concerns we raise would equally apply to senior PAIBs. 

Given the discussion in paragraphs 50 et seq. of the Explanatory Memorandum we do not appreciate why IESBA is continuing to introduce 
the notion of public interest via the third party test in paragraph 225.25 and attempting to explain it (paragraph 225.4). 

As noted in our accompanying letter, the third party test is one of the factors that, in certain circumstances, essentially “forces” a de facto 
requirement for an auditor to disclose to an authority notwithstanding that there is no legal or regulatory requirement to do so. We refer to 
our previous comments in this area. 

In addition, the third party test is highly subjective, and the interpretation is likely to be impacted by cultural influences, which will lead to 
inconsistent application of the Code by auditors, audit regulators and courts of law. We refer to our letter dated December 12, 2012 in this 
context. 

In conclusion, a requirement for auditors to make such a subjective judgement would be unworkable, not least as it would likely be 
unenforceable. 

31.  IPA The IPA supports the introduction of the third party test as a factor in the determination of the need for further action. 

32.  IRBA We agree with the imposition of the third party test relative to the determination of the need for, and nature and extent of, further action as 
it is a well understood concept within the auditing practice. 

33.  ISCA We are of the view that more guidance should be given on the “reasonable and informed third party” test indicated in paragraphs 225.25 
and 360.24 of the Code. Currently, the test is worded very broadly. There should be guidance on what the “reasonable and informed third 
party” needs to consider or think about before reaching a conclusion on whether the professional accountant has acted appropriately in the 
public interest. We strongly recommend that the IESBA consider providing illustrative examples of how these factors are applied under 
certain common scenarios. 

34.  JICPA We agree. 
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35.  JTG Yes, I do. 

36.  KPMG As we have stated in our overarching comments, we are supportive of the removal of the previously proposed requirement for auditors and 
other PAs to disclose identified or suspected NOCLAR and instead that a principles-based approach is proposed, which enables the PA to 
exercise their judgement, supported by guidance as to whether and when this approach may be appropriate, including factors to consider. 

In this context we agree with the inclusion of the third party test based on its intention to help ensure that the PA performs an objective and 
rigorous assessment of whether it is necessary to take further action and if so, what form that action should take, given the facts and 
circumstances known to the PA at that time.  We believe this test, together with the documentation requirement, will help to ensure a robust 
approach. 

We consider that this is aligned to the particular nature of the auditor’s remit (as compared to other PAs in public practice) and the higher 
public expectations imposed on them, as well as the greater emphasis on responsibility to act in the public interest that is set out in the 
Code in respect of senior PAIBs. 

We also note that this approach may help to ensure that an auditor (or senior PAIB) makes a rigorous assessment as to whether they have 
achieved their objective to act in the public interest, which requires a more demanding assessment than simply considering whether they 
have complied with specific procedures set out in the Code.  We consider this intention to be consistent with other relevant frameworks.  
For example, ISA 200.21(a) requires the auditor to determine whether any additional procedures are necessary in order to meet the 
objectives of the ISAs, on the basis that circumstances vary and all circumstances cannot be anticipated in the ISAs.  The IAASB noted, in 
their Basis for Conclusions, when introducing this material, that it was not in the public interest to lead the auditor to believe that mere 
compliance with the requirements of the ISAs is expected, nor to give the auditor a false sense of security that the ISAs address all the 
audit procedures necessary in all circumstances. 

37.  MCPA2 Agree, it would help in making decisions to implement new measures considering all categories. 

38.  MCPA3 I agree because it is important the opinion of a third party who has not been involved in the operation and serves as deliberate Review 
whether there is truly an act against the code of ethics, or determining whether to inform a public authority. 

39.  MCPA4 We support the proposal, the idea of having an external independent party that may assess whether there should be further action or not 
when suspect o identified a NOCLAR. 

Since the credibility of both, PA/auditor and entity, could be at risk, it is well seen this new practice, that way, the PA/auditor would have an 
external opinion and may complement its investigation with more elements or drop it, because of the lack of them, depending the results of 
the third party and the final consensus with the PA. 

40.  MCPA6 Yes I do. 
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41.  MIA We agree with the imposition of the third party test relative to the determination of the need for, and nature and extent of, further action as 
the third party test is also consistently used in other sections of the Code. 

42.  MICPA The Institute agrees with all the proposals above. 

43.  NBA See our remarks under 3. and 4. above. 

44.  NYSSCPA We believe that a PA’s use of professional judgment should be sufficient and that the performance of a third party test need not be required. 

45.  PAIBC We believe the third party test is a suitable means for determining the need for, and nature and extent of, further action. However, specific 
circumstances have to be taken into account here as well, requiring professional judgment over and above the third party test. 

In addition, the ED rightly speaks about a “reasonable and informed” third party, which means someone who understands not only the 
specific circumstances but also the role and responsibilities of the professional accountant. 

46.  RSM Yes. As above, the use of a third party test is a subjective assessment that will result in inconsistencies in outcomes. However, we agree 
that the PA should take into account whether a reasonable and informed third party, who is not necessarily a legal specialist, would be likely 
to conclude that the PA has acted in the public interest. 

47.  SAICA Reasonable informed third-party test was introduced into the code in the 2010 version and has proved to be a very useful tool as a test that 
is respected by PAs as auditors.  A PA does require a high degree of skill in judgemental matters, as judgement is involved in just about 
any matter at financial statements level, the third-party test is useful and reliable in relation to NOCLAR. It could be further elaborated to 
enhance the ability of regulators to test if the test was adequate and to identify who will be regarded as a “reasonable and informed” third 
party and to clarify the scope of “acting appropriately in the public interest. There can never be an overemphasis on the request for 
documentation. 

48.  SMPC We do not agree with the imposition of the third party test relative to the determination of the need for, and nature and extent of, further 
action. We remain concerned that the proposals for a “third party test” (para. 225.25) may further complicate the determination of how to 
act in the public interest and could also give rise to differing expectations by various parties. As highlighted by paragraph 225.4 there is no 
general definition of the concept of public interest. We recognize that the concept of “a reasonable and informed third party” is already 
included in the Code, but are concerned about its application in practice in relation to NOCLAR given the differences in each circumstance, 
size of clients and in separate jurisdictions. 

The inclusion of the “third party test” is one of the factors that, in certain circumstances, may essentially force an auditor to disclose to an 
authority, despite there being no legal or regulatory requirement to do so. 
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49.  UKFRC We agree with the third party test. However, it should also apply to professional accountants in public practice providing professional 
services other than audit. 

50.  WPK The WPK is opposed to the public interest as a reference for the third party test. As already stated in our response to question 2, we note 
that apparently IESBA itself is opting against the concept of public interest in Paragraphs 50 et seq. of its Explanatory Memorandum, while 
then introducing this concept as the reference for the third party test in Paragraph 225.25. As explained above, the concept of public interest 
itself is undefined and there exists only little guidance in this respect. 

To mention one more point only in passing, we are confident that the Task Force Safeguards will do a great job in providing more guidance 
for the third party test. 
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With respect to auditors and senior PAIBs, do respondents agree with the examples of possible courses of further action? Are there other possible 
courses of further action respondents believe should be specified? 

 

# Source Comment 

1.  AAT AAT agrees with the examples provided, and does not think it would be helpful to provide further examples, which would inevitably introduce 
more specific factors which would not be applicable in all the circumstances. 

2.  ACCA In answering this question, we assume that auditors will comply with the communication and reporting requirements of International 
Standards on Auditing. Therefore, the only additional action available to a professional accountant is to disclose the matter to an appropriate 
authority. It is unclear why withdrawing from the engagement (225.24) or resigning from the employing organisation (360.23), is relevant to 
addressing the non-compliance (although it may be appropriate to disassociate oneself from the entity for other reasons). We note that 
withdrawing from the engagement is not included within paragraph 225.43. 

3.  AIC Authorities on the subject say that too detailed codes drive to moral parsimony. In the case of the code in question it can be justified detail 
given the current impossibility of forming attitudes globally and our aspiration comprehensive topics. Anyway must consider whether to 
make an exhaustive list. 

4.  AICPA We agree with the possible courses of further action described in paragraphs 225.24, 225.43 and 360.23 of the proposals.  As noted in 3(b) 
above under Disclosure to external auditor, we recommend that the IESBA indicate that the professional accountant should only disclose 
the matter to the external auditor where not contrary to law or regulation. 

5.  APESB We agree with the examples of possible courses of further action subject to our comments in respect of specific matter no. 3. 

6.  BDO BDO would caution against the proposal that places emphasis on reporting to the regulator when there is no statutory duty to do so and, as 
such, no statutory protection. This may be suitable for senior PAIBs, who hold a fiduciary duty to act in the interest of the company and as 
such the public interest but this could create an unrealistic public expectation of the responsibilities of other PAs. 

7.  BT We agree with the proposals, subject to our significant concerns over the law of confidentiality, and the presence or absence in a given 
jurisdiction of Legal Professional Privilege. 

8.  CIMA The examples of possible courses of action provided do constitute reasonable guidance but it should be made clear that there may be other 
courses of action and that the PA should use professional judgement in reaching a decision on action. It should be made clear that the 
possible courses for further action are not an exhaustive list and that professional judgement should be the overriding method of determining 
a course of action and also the steps to be taken in an appropriate sequence. Progressive escalation of a NOCLAR issue, especially where 
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there is no jurisdictional requirement to simply report, may be instrumental in eliminating a NOCLAR practice on a business and embedding 
good practice in the future. 

In addition, it is not clear why the ED expects all the (initial) actions in the proposed paras. 360.16-360.18 to be taken together. It is CIMA’s 
view that possible courses of further action should be escalated progressively, up to the point at which the matter is resolved.   

9.  CPAA Overall, we agree with the two examples of further actions in relation to audits of financial statements and senior PAIBs.  
However, it is possible that disclosure to an external authority and withdrawal from the engagement or resignation from the 
employer may be undertaken at the same time.   

In relation to senior PAIBs, we are of the view that the actual order of events is unlikely to reflect the process developed in the 
guidance. It is also not uncommon for many senior PAIBs to be dismissed from their employment after they start ‘addressing 
the matter’.      

Given the potential for retaliation and harm, we insist that the determination as to what further action is appropriate can only be made by 
the professional accountant in context. 

10.  CPA Canada Generally we agree, however, we note again the concerns raised above in Questions 1 and 2 with respect to PAs considering possible 
courses of further action. 

11.  Crowe We agree with the examples of possible courses of further action. The examples for an auditor should include notifying the parent company 
where the audit client is a subsidiary. 

12.  DE Yes, I agree with the examples of possible courses of further action.  No, there are not other possible courses of further action respondents 
believe should be specified. 

13.  DTT We agree with the examples given for possible courses of further action.  We recommend the following edit to paragraphs 225.24 and 
360.23 to increase the readability of the standard, especially for non-native English speakers:  “Disclosing the matter to an appropriate 
authority notwithstanding that even when there is no legal or regulatory requirement to do so.” 

14.  EY Yes.  We agree with the examples of possible courses of further action. 

15.  FEE The proposals do not provide any flexibility to take into account differing circumstances. For FEE, the reinforcement of the “third party test” 
dictates disclosure as the course of action and thus, if applicable, this forces the auditor to break client confidentiality. It may lead to a “de-
facto” requirement in some severe cases and a large amount of uncertainty in many others, making the proposals potentially detrimental to 
the entire profession. 

16.  FKA Yes. 
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17.  French 
Institutes 

This question is not applicable in France. 

18.  FSR We agree that the examples of possible courses of action provide reasonable guidance. 

19.  FT We agree since these possible courses of further action. Other possible courses of further action depend on many other factors to make 
them enforceable in countries where law and regulation are not appropriate. 

20.  GAO With respect to auditors, we agree with the possible courses of further action indicated in paragraph 225.24. 

21.  GT Grant Thornton agrees with the examples of possible courses of further action in the proposals. We are not aware of any other courses of 
action that should be specified. 

22.  HKAB Please refer to our comments above in respect of the focus of the guidance needing to be on matters that are threats to the public 
interest. 

23.  HKICPA We agree with the examples of possible courses of further action in the proposals and have no further suggestions for additional courses 
of action to specify in the Code. 

24.  ICAEW No list of examples in this area can ever be exhaustive, nor should it be. IESBA might consider putting such examples in an appendix to 
facilitate future review and update. 

25.  ICAG We agree without exception. The examples are exhaustive. 

26.  ICAP The proposal specifies two possible courses of action that is, disclosing the matter to an appropriate authority, even if there is no legal or 
regulatory requirement or withdrawing from the engagement and the client relationship. These further action acts as pressure release valves 
and are appropriate steps for auditors and senior PAIBs for dealing with the NOCLAR. 

27.  ICAS We agree with the proposals, subject to the tipping off provisions which could cause considerable difficulties as noted earlier. 

Further, Paragraph 49 does not take account of statements that need to be made when the auditor resigns in the UK.  A “notice of 
resignation” must be accompanied by a statement of circumstances (Section 519 Companies Act 2006) or stating that there are none. A 
person ceasing to hold office as auditor who fails to comply with this section commits an offence.   

28.  ICAZ We agree with the further courses of action and we have no additional ones. 

29.  ICPAK In our view, providing disclosure as the only mutually exclusive course of action essentially “forces” a de facto requirement in certain 
circumstances for a PA to disclose to an authority notwithstanding that there is no legal or regulatory requirement to do so. If this were a 
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straightforward issue, the IESBA would have proposed a variety of possible courses of action – and acknowledged that taking no action 
may be appropriate even if the “forced determination” indicated otherwise. Subject to our reservations as to the determination itself, resigning 
from the engagement/relationship would appear to be an essential course of action, but may be precluded in some jurisdictions. 

30.  IDW No.  

Whilst our response relates only to auditors, we suspect the concerns we raise would equally apply to senior PAIBs. 

As noted in our accompanying letter, providing disclosure as the only mutually exclusive course of action essentially “forces” a de facto 
requirement in certain circumstances for an auditor to disclose to an authority notwithstanding that there is no legal or regulatory requirement 
to do so. We refer to our previous comments in this area. 

If this were a straightforward issue, the IESBA would have proposed a variety of possible courses of action – and acknowledged that taking 
no action may be appropriate even if the “forced determination” indicated otherwise. Subject to our reservations as to the determination 
itself, resigning from the audit would appear to be an essential course of action, but may be precluded in some jurisdictions. As explained 
in the accompanying letter, we believe the Code should not deal with breaking client confidentiality beyond as required by relevant law and 
regulation. 

31.  IPA The IPA agrees with the possible examples of further actions, but would add in the case of assurance engagements the inclusion of details 
of the NOCLAR in the assurance engagement report and if applicable to the financial or other potential impacts; e.g. in relation to a financial 
statement audit an “Other Matter” paragraph could be added in accordance with ISA 706 “Emphasis of Matter Paragraphs and Other Matter 
Paragraphs in the Independent Audit Report”. 

32.  IRBA We agree with the examples of possible courses of action listed in paragraph 225.24 and 225.43. We recommend the need to consider the 
impact of the non-compliance on the audit/assurance report as other possible courses of further action that the auditor could take for 
example, where the non-compliance affects the financial statements of the entity being audited. Our recommendation is in addition to the 
third bullet point under paragraph 225.19(b). 

33.  JICPA We agree. There is no other possible course of further action that we can think of. 

34.  JTG Yes, I do. I believe that the list of proposed actions widely covers possible behaviors that PAs may have according the circumstances.   

35.  KPMG We believe these examples are appropriate since they are intended to enable PAs to redress actual or suspected NOCLAR in situations 
when those with primary responsibility for ensuring compliance with applicable laws and regulations, i.e. management and TCWG of an 
entity, have not fulfilled their obligations within a reasonable timeframe, even after being informed of issues. 
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In light of this, we believe the courses of action to be appropriate in the context of the public interest objective, in particular because the 
proposals explain that: 

• The purpose of disclosure to an appropriate authority is to enable that authority to investigate the matter and take action in the public 
interest; 

• Withdrawal from the engagement and/or professional relationship (where permitted by law or regulation) is not a substitute for taking 
other actions in order to fulfil the public interest objective.   

We highlight that in respect of PAs in public practice providing professional services other than audits of financial statements, consideration 
of whether to remain associated with the client is included in paragraph 225.47 but this is not specifically identified as a possible course of 
further action.  We consider that the placement of this consideration for such PAs is inconsistent with that for both auditors as well as senior 
PAIBs (for whom withdrawal from an engagement or professional relationship, or resignation from an employing organisation, respectively, 
are provided as potential courses of further action).  Notwithstanding the difference in nature of the relationship between these PAs and 
their clients to that of auditors and their clients, we believe this difference in placement may lend an unintended reduction in emphasis.   

We therefore recommend that consideration as to whether to remain associated with a client is elevated to a potential course of further 
action for PAs providing services other than audit, with specific reference to the consideration of the nature and terms of the engagement 
in this context. 

We also have a concern with the suggestion that a PA in public practice performing a service other than an audit may disclose the matter 
to the external auditor, if one exists, as a potential course of further action.  Whilst we are fully supportive of encouraging an appropriate 
exchange of significant and relevant information with the auditor, we question the inclusion of this in the specific context of “further action”.  
This is because the Code appears to equate this to making a disclosure to an appropriate authority, in order to discharge professional 
responsibility.  Since the Code clearly explains that raising a matter to an appropriate authority is a specific course of action that may be 
taken in order that the authority can “cause the matter to be investigated and take action in the public interest”, we believe this may place 
undue responsibility on the auditor.  Depending on the nature of the matter, the effects of relevant law and regulations, and also the timing 
of disclosure relative to the audit cycle, the auditor may not be able to take appropriate action within a reasonable timeframe, and/or may 
themselves need to consider whether to disclose to an appropriate authority.  Instead we recommend that disclosure to the external auditor 
is included as a required consideration aligned with that of disclosing to another network firm in paragraph 225.40.   

36.  MCPA2 Agree, good idea would be to implement these courses to disclose or report the matter and / or leave the relationship because it is the main 
action in a suspicious situation. 

Until now I think the courses are very complete, I have a proposal for another course. 
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37.  MCPA3 This should include presenting a report of the finding or improvement was found in the process to make the public interest for it to be 
reviewed by a competent authority 

38.  MCPA4 As mention on the ED, every case depend in particular on the nature of the potential injury, It is necessary to make an appropriate judgment 
in the particular circumstances, given the local and regulatory framework. 

39.  MCPA6 Yes I do. 

40.  MIA We agree with the examples of possible courses of further action and have no further comment. 

41.  MICPA The Institute agrees with all the proposals above. 

42.  NBA We believe that the examples provided will assist the auditor to come to a conclusion on whether to disclose or not, based on professional 
judgement and taking all factors into consideration. 

43.  NYSSCPA We agree with the examples of possible courses of future action. 

44.  PAIBC We agree with the possible courses of further action as examples, but other courses might be warranted, all depending on the specific 
circumstances. However, instead of specifying beyond these examples, the guidance should rather encourage the application of 
professional judgment. 

In addition, it is not clear why the ED expects all the initial actions in the proposed paras. 360.16-360.18 to be taken together. Our view is 
that possible courses of further action should be escalated progressively, only if the matter remains unresolved. 

45.  RSM Yes. We do not believe there to be other possible courses of further action that should be specified. 

46.  SAICA SAICA agrees with the examples of possible courses of action listed in section 225.24, section 225.43 and section 360.23. The task force 
might consider whether there should be an additional course of action listed in section 225.24 which relates to the impact of the consideration 
of the non-compliance on the PA work effort, for example, the audit/assurance report. This could assist in further aligning this section with 
ISA250.   

Additional actions that could also be considered is to lobby support of other stakeholders including employees, managers and other 
stakeholders potentially implicated by the actions to put pressure on leadership. 

47.  SMPC There are only two mutually exclusive further actions included in the proposals in paragraph 225.24. If the area of NOCLAR was simple, 
the Board would have proposed a variety of possible courses for further action, which could include that taking no action may be deemed 
appropriate. As outlined above, we do not believe the Code should deal with breaking client confidentiality. 
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In determining whether further action is needed for PAs in public practice providing professional services other than audits of financial 
statements, paragraph 225.43 could include withdrawing from the engagement and the professional relationship. Reference to this option 
could also be included in considering whether to remain associated with the client (para. 225.47). 

48.  UKFRC We agree that possible courses of further action include disclosure to an appropriate authority and withdrawing from the engagement / 
professional relationship, or resigning from an employing organisation. However, as identified in our answers to Q1 and Q2 above, we 
believe these should be required actions where appropriate not just actions that “may” be taken. It could also be clearer that both actions 
may be appropriate and they are not alternatives. 

49.  WPK The WPK is, as explained above, opposed to the IESBA concept of disclosing the matter to an appropriate authority (Paragraph 225.24 first 
bullet point). Such a disclosure would also often be precluded since it would be contrary to laws and regulations. Withdrawing from the 
engagement (Paragraph 225.24 second bullet point), which we would deem a reasonable course of action, would also often be not permitted 
by law or regulation either. Therefore there might be situations for which the Code does not provide guidance and it would be unclear to the 
profession what kind of action to take under the Code. This would also be particularly true for the above mentioned cross-border issues. 
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With respect to auditors and senior PAIBs, do respondents support the list of factors to consider in determining whether to disclose the matter to an 
appropriate authority? 

 

# Source Comment 

1.  AAT Yes. 

2.  ACCA Yes, we support the list of factors in each section, and we are pleased to note that it includes whether there exists robust and credible 
protection from civil, criminal or professional liability. This level of clarity regarding protection for the professional accountant should be 
sought throughout sections 225 and 360. In particular, we note that such protection is mentioned, in paragraph 225.27, as something to 
consider, but not in paragraph 225.21 as a factor affecting the need to take further action. Therefore, the impact of a lack of protection from 
civil, criminal or professional liability is unclear. 

3.  AIC Yes, we consider it very well treated. Anyway, always affects the consciousness of the decision maker and the formation of his character 
to carry it forward. 

4.  AICPA We support the list of proposed factors in determining whether to disclose the matter to an appropriate authority.  As noted, we strongly 
believe that whether or not robust and credible protection from liability or retaliation afforded by legislation or regulation exists is a significant 
factor that the professional accountant must consider in determining whether disclosure is a viable option. 

5.  APESB We are supportive of the factors to consider when determining whether to disclose the matter to an appropriate authority. 

6.  BDO Although we are broadly supportive, it should be made clear that the list of factors does not replace the exercise of professional judgement. 
Overriding the list of factors should be whether or not there is a credible and robust protection afforded to the PAs by legislation and 
regulation, where no duty to report exists. 

7.  BT We are generally supportive of the approach set out in paragraphs 57 and 58 of the Explanatory Memorandum: we agree that whether 
disclosure to an appropriate authority would be a proper course of further action will depend on the nature and extent of the actual or 
potential harm from the matter to the wider public, including investors, creditors or employees.  

We further agree that the determination of whether to disclose a matter to an appropriate authority should also take into account of 
considerations such as whether or not there is an appropriate authority, whether there exists robust and credible legal protection, and 
whether there are threats to the physical safety of the auditor or others. 
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We observe that if the auditor determines that disclosure to an appropriate authority would be appropriate in the circumstances, even though 
not required by law or regulation, the Code would allow him to do it under Section 1408 (professional accountants’ right to disclose 
confidential information to comply with ethical standards). 

We specifically support para 59: we are supportive of the general proposition that the Code does not override local laws and regulation.  

We are also supportive of IESBA’s revised position as set out in paragraph 60 of the explanatory memorandum not to establish a disclosure 
requirement.5     

8.  CIMA The list must be clearly identified as a list of examples. Any list has the effect of being interpreted as a checklist and should not be a 
substitute for professional judgement. 

Whilst providing guidance to PAs on how they may react in instances of NOCLAR or suspected NOCLAR was the intention of the original 
project proposal, it should be made explicit that lists are not exhaustive. PAs should not be encouraged to pick their solutions from a list – 
this may result in picking the best fit from a list but not arriving at the best solution as the best solution would have been reached through 
application of professional judgement. 

There is a wider stakeholder community which may experience the impact of these sections of the code. For example if legal or institutional 
proceedings were to be taken against a professional accountant following a disclosure of NOCLAR there should be a safeguard against the 
interpretation of the list as exhaustive and that the PA is encouraged to make a professional judgement.  

9.  CPAA We appreciate the difficulty faced by professional accountants worldwide in addressing suspected non-compliance with laws and regulations 
and the multitude of factors that they would need to consider in each specific case.  The list of factors provided is based on ideal type 
contexts, which we suspect would not be found in many actual contexts and cases, particularly in relation to the existence of robust and 
credible protection from liability and retaliation, even when legislation that affords it is in place.   

This reality underlies our view that the most effective way to deal with client or employer non-compliance with laws and regulations is for 
law makers to compel and enable professional accountants to disclose to a specific authority.   

10.  CPA Canada Generally we agree, however, we note again the concerns raised above in Questions 1 and 2. 

11.  Crowe We agree with the list given. 

12.  DE Yes, I support the list of factors to consider in determining whether to disclose the matter to an appropriate authority. 

13.  DTT We are supportive of all of the factors that are included in the proposals, but further edits would be useful to add clarity to this section.   

                                                           
5 “The Board believes that it is not appropriate to carry forward the original ED proposal for the Code to require auditors to disclose identified or 
suspected NOCLAR to an appropriate authority in the relevant circumstances.”. 
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• The following edit to paragraphs 225.27 and 360.26 will increase the readability of this statement:  “Products that are harmful to public 
health or safety and would be likely to be sold by the entity.”   

• While the concept of “tipping-off” has been addressed in paragraph 225.10, it should be included again in paragraph 225.29 through 
the following edit:  “The professional accountant shall also consider whether it is appropriate to inform the client of the professional 
accountant’s intentions before disclosing the matter when doing so is not prohibited by law.”   

14.  EY Yes.  We agree with the list of factors to consider in determining whether to disclose the matter to an appropriate authority, except for the 
third party test as mentioned above in 7(b) which we believe should be removed. 

15.  FEE Providing guidance to PAs on how they may react in instances of NOCLAR or suspected NOCLAR was the intention of the original project. 
FEE is of the view that breaching client confidentiality is a matter for legislation, and not for an international Ethics Code.   

FEE agrees that a list of factors may be useful to PAs in deciding whether there is a need to terminate a relationship with a client or an 
employer.   

16.  FKA Yes. 

17.  French 
Institutes 

Consistent with our previous comments to limit the "substantial harm" to "actual financial consequences of the NOCLAR", we 
suggest to delete the third bullet in 225.27 first paragraph. 

18.  FSR Providing guidance to PAs on how they may react in instances of NOCLAR, or suspected NOCLAR, was the intention of the original project 
proposal. We are of the view that breaching client confidentiality is a matter for legislation, and not for an international Ethics Code. We 
agree, though, that a list of factors may be useful to PAs in deciding whether there is a need to terminate a relationship with a client or 
employer. 

However, it should be explicitly stated that this list of factors in determining whether to disclose the matter should serve as generic guidance, 
but should not be treated as an exhaustive list that would replace professional judgement in the context of law and regulation in the specific 
jurisdiction. 

19.  FT We support the list of factors to disclose the matter to an appropriate authority however, the list is limited. 

20.  GAO With respect to auditors, we agree with the factors to consider in determining whether to disclose the matter to an outside authority indicated 
in paragraphs 225.27 through 225.29. 

21.  GT Grant Thornton supports the list of factors to consider in determining whether to disclose the matter to an appropriate authority. 
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22.  HKAB To the extent that the matter is a matter of public interest, and subject, in all cases, to the PA seeking appropriate legal advice, we 
support the list of factors referred to. 

23.  HKICPA We consider the list of factors to consider in determining whether to disclose the matter to an appropriate authority is comprehensive and 
relevant. In particular, the proposal now includes consideration of the existence of robust and credible protection from civil, criminal or 
professional liability or retaliation afforded by legislation or regulation. This has eased concerns about the lack of legal protection to 
whistleblowers in a jurisdiction where there is no legal or regulatory framework that requires such disclosures. 

24.  ICAEW It should be clear that the Code of Ethics is principles based and the list of factors to consider in determining whether to disclose does not 
replace professional judgement. It should also be clearer that where there is an appropriate body to receive the information that the specific 
reporting route of that body should be used. 

25.  ICAG We agree with the factors especially the one relating to the safety of the PA. However, recommend that political and security factors must 
also be considered so that PAs would not suffer death and political victimisation as journalists. 

26.  ICAP The list of factors such as, listing of client on a securities exchange, existence of an appropriate authority, actual or potential threats to the 
physical safety of the PA or other individual and the like are supportive to consider in determining whether to disclose the matter to an 
appropriate authority. 

27.  ICAS We are generally supportive of the approach set out in paragraphs 57 and 58 of the Explanatory Memorandum reflected in paragraphs 
225.27 to 225.29 of the Code. 

However, with regard to paragraph 59 of the Explanatory Memorandum, whilst we are supportive of the general concept that the Code does 
not override laws and regulations we do question whether it is in the public interest to include the statement that “Disclosure would be 
precluded if it would be contrary to laws and regulations” as per paragraph 225.27, and 360.26, of the Code. We would prefer wording such 
as: “Except in very rare situations where the professional accountant believes that disclosure would be in the public interest, disclosure 
would normally be precluded if it would be contrary to laws and regulations.” 

We are also supportive of IESBA’s revised position as set out in paragraph 60 of the Explanatory Memorandum not to establish a 
requirement to disclose identified or suspected NOCLAR to an appropriate authority.    

We also agree with paragraphs 64 and 65 of the Explanatory Memorandum. 

28.  ICAZ We support the list as it gives clear guidance to a PA on what to do in this event happening. 

29.  ICPAK The factors are – necessarily in an international Code such as the IESBA Code – too vague and subjective in nature and the interaction 
between the factors makes the required determination highly complex for auditors, their legal advisors, regulators or relevant professional 
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bodies whom the auditor consults on a confidential basis and all other interested parties. For example, what are the thresholds for judging 
when the actual or potential “harm to the interests of the client, investors, creditors, employees or the wider public” crosses the line in terms 
of its nature or of its extent or both? What is “an appropriate authority” in this context – does their track-record for taking action count or not 
in this determination or is it merely their existence? Given the sensitivity surrounding whistle-blowing, does the existence of whistle-blowing 
legislation alone count or should the auditor only disclose if satisfied as to its effectiveness? Under the Code there is no mechanism parallel 
to case law to clarify such issues. 

30.  IDW No.  

Whilst our response relates only to auditors, we suspect the concerns we raise would equally apply to senior PAIBs. 

The factors are – necessarily in an international Code such as the IESBA Code – too vague and subjective in nature and the interaction 
between the factors makes the required determination highly complex for auditors, their legal advisors, regulators or relevant professional 
bodies whom the auditor consults on a confidential basis and all other interested parties. For example, what are the thresholds for judging 
when the actual or potential “harm to the interests of the client, investors, creditors, employees or the wider public” crosses the line in terms 
of its nature or of its extent or both? What is “an appropriate authority” in this context – does their track-record for taking action count or not 
in this determination or is it merely their existence? Given the sensitivity surrounding whistleblowing, does the existence of whistleblowing 
legislation alone count or should the auditor only disclose if satisfied as to its effectiveness? Under the Code there is no mechanism parallel 
to case law to clarify such issues. 

31.  IPA The IPA supports the list of factors to be considered in determining whether to disclose the matter to an appropriate authority. However the 
IPA would add whether the entity was in the process of raising funds or applying for government funding to the matters to be considered. 

32.  IRBA We support the list of factors to consider in determining whether to disclose the matter to an appropriate authority as listed in paragraph 
225.27. 

Paragraphs 225.29 and 225.45 indicate that if the PA determines that disclosure of the matter to an appropriate authority is an appropriate 
course of action in the circumstances, the PA shall also consider whether it is appropriate to inform the client of the PA’s intentions before 
disclosing the matter. It is our view and our long experience that the PA should inform those charged with governance, rather than the client, 
of the disclosure of the matter to an appropriate authority. 

33.  JICPA We support. 

34.  JTG Yes, I do. 

35.  KPMG We are supportive of the factors to consider set out in the proposals, including the related examples, which we believe collectively represent 
a balanced view and will be helpful to PAs when determining whether to disclose a matter to an appropriate authority.   
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Firstly, we find it helpful that the Board has specified that the purpose of making a disclosure to an appropriate authority is to enable that 
authority to investigate the matter and take action in the public interest.  The related examples help to clarify that situations that may merit 
disclosure constitute very significant matters such as serious consequences to an entity’s operations, financial market disruption more 
generally, or potential harm to public health or safety. 

We consider that the Board has explicitly acknowledged the significant difficulty, including professional risk, which auditors and senior PAIBs 
may face when considering whether to make a disclosure outside the entity, as well as the fact that any protections in place against potential 
consequences attach to established legal and regulatory requirements.  Accordingly, we welcome the inclusion of the “external factors”, in 
particular, whether there is robust and credible protection from civil, criminal or professional liability or retaliation afforded by legislation or 
regulation.   

We are also supportive of the factors proposed in respect of PAs in public practice other than auditors, in recognition of the different nature 
of their roles. 

36.  MCPA2 Agree we should consider these factors before revealing to the authority a suspicious act. 

37.  MCPA3 I think it is not necessary that the company is public or publicly traded, must apply in any case in which they are committing an act against 
business ethics. It should confirm that there is no authority in the country with the authority to pursue the case to determine whether to make 
any fine or penalty. Submit a remedial action or mitigation of default. 

38.  MCPA4 Yes, not all countries have the same development in the accountability strategies to follow up these issues, saying their capacity may not 
be appropriate to receive, process and allow the mechanisms of defense to the entity, nor to protect the auditor-PC that disclose the 
information. 

39.  MCPA6 Yes I do. 

40.  MIA We support the list of factors to consider in determining whether to disclose the matter to an appropriate authority. However, the IESBA 
may consider to emphasise that the list is not exhaustive. 

41.  MICPA The Institute agrees with all the proposals above. 

42.  NBA In addition to FEE’s comment, we refer to paragraph 225.21/360.20: “Whether the non-compliance or suspected non-compliance is likely 
to recur.” We believe that the likelihood of recurrence should not be a factor to be taken into account. 

43.  NYSSCPA The list of factors to consider in determining whether to disclose the matter to an appropriate authority focuses on the effects of the matter 
to the wider public. We suggest providing additional clarity as to the types of other matters that should be disclosed to authorities. 
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44.  PAIBC Generally yes, although such a list is not and could not be an exhaustive enumeration of factors but rather a set of examples. 

45.  RSM Yes. 

46.  SAICA SAICA agrees with the external factors listed in section 225.27 but raise a concern about the scoping of that section as far as it relates to 
the parties that may be subject to potential harm. SAICA again emphasise the need to ensure that an affected stakeholder is not 
inadvertently excluded from the PA’s considerations based on a strict reading of the section that limits the consideration to investors, 
creditors and employees and the wider public. SAICA suggests using the following wording “stakeholders, which may include investors, 
creditors, employees or the wider public”. The wording ‘wider public’ may have been intended to encompass all other parties but it implies 
in our minds a group of several or numerous individuals that would represent the broader public, and not specific individuals that do not 
form a collective, but stand in their own right, and are not included in the other categories of investor, creditor or employee. This comment 
would apply equally to section 360.26. 

47.  SMPC Please see our response in (a). 

We are concerned about the inclusion of the example of a client being listed on a securities exchange since the disclosure in certain 
countries would strictly only be made with express permission of legislation. Indeed, we note that the IESBA discussed whether to limit its 
proposals to listed entities, but decided against this approach. 

The proposals do not adequately recognize that there may be varying degrees of public interest. For example, in differentiating only between 
“audits of financial statements” and “non-audit services” in section 225, the implication is that IESBA believes that all audits carry the same 
level of public interest. It could be argued that the voluntary audit of a small unlisted entity, have significantly fewer public interest implications 
compared to, say, the statutory audit of a listed entity of a large financial institution. The Board may wish to acknowledge the special public 
interest connotations applicable to the audit of financial statements of PIEs as opposed to other audits and other services performed by 
PAs. In this way the provisions would lend themselves to being capable of application in a manner proportional to the size and public interest 
of the client. 

48.  UKFRC See our answer to Q2. The primary factors should be: 

• Is there an appropriate authority that can take action in response to the disclosure? 

• Is it in the public interest to make the disclosure? 

49.  WPK From our point of view, these factors do predominantly not ensure adequate legal certainty due to their vagueness and subjective nature. 
This lack of certainty would also be detrimental to the enforceability of the Code and its global acceptance. 
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In addition, it may remain unclear in particular cases which institution could be regarded as the appropriate authority. In our view the authority 
shall be a public one since the public interest is concerned and it should be established by the legislator of the jurisdiction concerned to be 
legitimate and enforceable. 

As regards the provision that the disclosure would be precluded if it would be contrary to laws and regulations, we are, as described above, 
unrestrictedly in favour of this caveat. However, we would suggest giving this provision more prominence by highlighting or repositioning it. 
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For PAs in public practice providing services other than audits, do respondents agree with the proposed level of obligation with respect to communicating 
the matter to a network firm where the client is also an audit client of the network firm? 

 

# Source Comment 

1.  AAT Considering whether to communicate a matter within a network firm when a client of a non audit service is audited within the network could 
be considered an ambiguous obligation on the individual PA. 

The provision detailed in the proposed section 225.39 by virtue of its requirement that the matter be communicated within the firm suggests 
that the engagement partner has a critical role in determining how the matter should be addressed. 

AAT sees no justification for varying the responsibility placed on the PA in circumstances where NOCLAR is identified through the provision 
of non audit services on the basis of whether the client is an audit client of the firm, or the network firm.  A decision needs to be taken as to 
whether the engagement partner must be informed with the expectation that they then take responsibility for how the NOCLAR is addressed. 
If this is the case, then proposed sections 225.39 and 225.40 should the same. If it is not the same, then it is questionable what value 
considering whether to provide the information through the network firm would bring in managing the NOCLAR effectively. 

2.  ACCA Yes, we agree with the proposed level of obligation with respect to communicating the matter to a network firm, and we agree with the 
reasons articulated in paragraph 77 of the explanatory memorandum. We also understand why addressing the relevant complexities within 
section 225 would detract from the broader principles within the proposals. However, we are concerned that a professional accountant will 
see the words ‘consider whether to communicate’ as having no weight whatsoever. We believe that the way to address this is in guidance 
alongside the Code, which may explain (with examples) why a professional accountant might determine that it is either appropriate or 
inappropriate to communicate the matter to a network firm. 

There may also be practical challenges associated with communicating the matter to a network firm. These relate primarily to group audit 
situations, particularly where the group exists across a number of jurisdictions, in which legal and regulatory requirements vary. While 
addressing such complexities within the Code carries the risk of detracting from the broader principles, clarity is important. For this reason, 
we recommend the use of detailed guidance alongside the Code itself. 

3.  AIC Although you can have your risk, we consider appropriate. 

4.  AICPA We agree with the proposed level of obligation in paragraph 225.40 that requires a professional accountant who is performing a non-audit 
service for an audit client of a network firm to consider whether to communicate the matter to the network firm. We believe the professional 
accountant should be able to use judgment, based on the circumstances, in determining whether the engagement partner for the audit 
should be notified. 
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5.  APESB We are of the view that for audit clients there should not be a distinction between the firm and network firm. We note that the primary 
purpose of incorporating the network firm definition in section 290 was to treat the firm and network firm in a similar manner in respect of 
auditor independence requirements. Accordingly, we are not supportive of there being a lesser obligation of communicating with an audit 
engagement partner when the client is being audited by a network firm.   

Given the global use of the Code, and the treatment of network firm in a similar manner to the firm in section 290, creating this distinction 
of reporting NOCLAR for an audit client is not advisable.  

As noted by IESBA, if there are laws governing prohibition of communication of a matter outside its jurisdiction, then the general override 
that the whole Code is subject to the laws and regulations of the jurisdiction will apply and it is not necessary to create this distinction due 
to the circumstances of one or more jurisdictions.  

During our consultation process, stakeholders also raised the following issues for IESBA’s consideration: 

• due the varied nature of engagements carried out by the firm (i.e. sustainability reporting, renewable energy reporting etc.), the engagemen  
team may comprise of personnel who are not PAs and their knowledge, expertise and ability to identify or act on NOCLAR may differ to a 
PA. In these circumstances is the PA responsible if a non-PA team member fails to identify a suspected act of NOCLAR?; and 

• the sophistication, sharing of information and confidentiality agreements that exist between network firms could vary significantly between 
networks and this issue should be taken into consideration in developing IESBA’s proposed framework. 

6.  BDO We are generally supportive of this, provided the Code recognises that cross border reporting may not be feasible, being constrained by 
local privacy laws, and that it not regard failure to report in these circumstances as a failure to act appropriately in a jurisdiction whose laws 
would allow or require reporting. 

7.  BT We question whether it would be correct and permissible for professional accountants in public practice providing services other than audits,  
to ask them to consider whether to communicate the matter to the network firm so as to enable the engagement partner for the audit to be 
informed about the existence of the service: if it is being suggested that if a firm providing non-audit services becomes aware of NOCLAR, 
it should inform its network firm which is the auditor, how could that obligation be consistent with client confidentiality? Networks tend to 
have 'independent' members, and in that circumstance, it is hard to see how a right to pass client confidential information, without the 
express permission of the client, could be implemented.   

It would seem permissible fora PA performing a non-audit service for an audit client of the firm to communicate the matter within the firm, 
so that the engagement partner is informed. 
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However, identification of the person responsible for deciding whether further action is needed presents more difficulty. It does not appear 
reasonable that a professional accountant in public practice can relinquish all responsibility once he has informed the audit engagement 
partner, and the network firm, likely being in a different jurisdiction, adds another layer of complexity. 

8.  CNDCEC Communication to a network firm performing an audit should in all cases be mandatory. We should assume the neutrality of the organization 
structure of professional firms and audit firms with regard to ethical requirements: there should be no differences if the consultancy and 
auditing activities are performed by different structures within the same legal entity or by different legal entities belonging to a network. 

9.  CPAA We agree with the requirement that a PA considers whether to communicate the matter to the network firm where the client is also an audit 
client of the network firm so that the engagement partner becomes informed.  However, this raises the issue as to whether such a 
communication is  with an external entity and has implications for confidentiality, since the principle of confidentiality imposes an obligation 
to refrain from disclosures outside the firm.   So we encourage the Board to consider and provide guidance in relation to network wide 
disclosures and whether they would be considered disclosures to external entities. 

10.  CPA Canada Generally we agree, however, we believe additional clarification may be required. We suggest the PA providing services other than audits 
will need to assess whether they are able to communicate the matter to the audit engagement partner who is in the network firm. This 
recommendation is consistent with the proposed wording of paragraph 225.40, which states that “the professional accountant shall consider 
whether to communicate the matter to the network firm so as to enable the engagement partner for the audit to be informed about it”. 

11.  Crowe IESBA has provided a detailed discussion about the issues relating to reporting to a network that is the auditor of a common client. Whilst 
IESBA’s solution appears reasonable, as it takes into account matters such as materiality, reporting restrictions and the nature of the 
engagement, IESBA’s solution could be challenged on public interest grounds because a closely connected firm holds the responsible 
position of auditor. We disagree with IESBA’s decision not to prepare guidance. There is an area where further guidance is needed to help 
networks and their member firms with the application of the pronouncement. 

12.  DE Yes, I agree with the proposed level of obligation with respect to communicating the matter to a network firm where the client is also an 
audit client of the network firm, I suggest for the Board´s, if agrees, observes the complexity for the public sector, for this the knowledge of 
International Public Sector Standands Board - IPSASb by International Federation on Accountants - IFAC, Eurostat by European 
Commission, International Accounting Standards Board - IASB, International Valuation of Standards Council - IVSC, Government 
Accounting Standards Board - GASB and Financial Accounting Standards Board - FASB are very important for network. 

13.  DTT The reporting of non-compliance with laws and regulations to the audit partner can help to increase audit quality by enhancing the audit 
partner’s understanding of the entity and its environment in order to identify and assess the risks of material misstatement of the financial 
statements.  We are supportive of the proposal that the non-auditor PA is required to consider whether identified or suspected NOCLAR 
should be communicated to a network firm when the client is also an audit client of the network firm, but such communication is not 
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mandated.  The proposed consideration as to whether to communicate provides the necessary flexibility in the event that communicating 
across different firms within a network may be contrary to law or regulation in certain jurisdictions.  As mentioned previously, we also urge 
the Board to consider whether the requirement for a non-auditor PA to report such matters within the same firm is appropriate given such 
reporting may be precluded under local laws or regulations.  We feel it would be appropriate to include a statement in paragraph 225.39 
that reporting within the firm by the non-auditor PA is only required if not contrary to local laws or regulations.   

14.  EY No.  We do not agree with the approach taken in Section 225.40 which says that, if we are performing non-audit services for a client that is 
also an audit client of a network firm, we should “consider” informing the network firm about the illegal acts.  The Board’s explanatory 
memorandum explains that “there may be local laws or regulations that prevent disclosure outside the jurisdiction” (paragraph 77).   We 
believe it would be better for the standard to require disclosure to a network member firm in these circumstances (unless a local law prohibits 
that from happening).   If local laws and regulations would prevent it, there is already wording that would clarify this. 

15.  FEE According to the revised proposals, the disclosure of the information to the audit partner is required when a PA in public practice provides 
services other than audits to an audit client of that same firm. There is no explicit requirement to disclose the information to the auditor of a 
network firm. This seems to be a proportionate solution to deal with confidentiality and privacy laws. However, the ED does not address 
how to deal with situations which arise as part of cross-border engagements, including group audit situations. This is particularly problematic 
in jurisdictions which have laws with extraterritorial outreach. This aspect needs to be looked at further before these proposals are finalised. 

We wonder whether Section 225.43 is applicable in the case of a group audit in which several different audit organisations (not network 
firms) are involved. This should be clarified. 

16.  FKA Yes. 

17.  French 
Institutes 

Yes, both Institutes agree with the provisions as stated. 

18.  FSR Whilst auditors can be seen as being entrusted with a public interest role when performing audits, and it can be argued that PA also have 
this role when providing non audit services to their audit clients, it is difficult to justify a disclosure requirement in connection with the 
provision of non-audit services to non-audit clients. The latter is a contractual arrangement for which it would be difficult to argue that the 
“public interest” consideration would have equal weight to that of an audit engagement. 

There is no explicit requirement to disclose the information to the auditor of a network firm. This seems to be a proportionate solution to 
deal with confidentiality and privacy laws. However, the ED does not address how to deal with situations connected to cross-border 
engagements, including group audits. This is particularly problematic in jurisdictions with laws of extraterritorial outreach (e.g. FCPA, UK 
Bribery Act, etc.). 
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19.  FT We agree that the PAs should communicate the matter to a network firm where the client is also an audit client in case of rising matters like 
NOLAR that could have an impact on the audit 

20.  GAO We believe that the public would reasonably expect an auditor applying the third-party test to determine the appropriate response to NOCLAR 
to use all relevant information known within the network for this test. Consequently, we believe that information on identified or suspected 
NOCLAR should be shared within a network to the same extent that it would be shared within a firm in accordance with paragraph 225.39. 

21.  GT Grant Thornton does not agree with the proposed level of obligation with respect to communicating the matter to a network firm where the 
client is also an audit client of the network firm (see our response to Question 6). 

22.  HKAB We believe that the guidance should be limited to suggesting appropriate courses of action in matters involving threats to the public 
interest. 

23.  HKICPA For professional accountants in public practice providing services other than audits, we consider the proposed level of obligation with respect 
to communicating the matter to a network firm where the client is also an audit client of the network firm is appropriate 

24.  ICAEW We are conscious that there may be certain territories where domestic legislation on professional secrecy might make this difficult so this 
will have to be subject to prevailing legal requirements. The exposure draft generally gives little guidance on how to deal with cross border 
engagements and this could be considered a shortcoming. 

25.  ICAG We agree, however, clarity may be required around confidentiality as to whether disclosing the information acquired on one assignment to 
another assignment team when the assignments are unrelated. However, an audit partner is particularly well suited to take this up and 
delve into NOCLAR to ascertain risks and the extent of NOCLAR as the PA might not be in a position to assess this.   

26.  ICAP The proposed level of obligation is appropriate with respect to communicating the matter to a network firm where the client is also an audit 
client of the network firm. 

27.  ICAS We would agree that for PAs in public practice providing services other than audits, it would be reasonable to ask them to consider whether 
to communicate the matter to the network firm so as to enable the engagement partner for the audit to be informed about it.  Similarly, if the 
PA is performing a non-audit service for an audit client of the firm it seems reasonable that they communicate the matter within the firm so 
that the engagement partner is informed. 

However, who is then responsible for deciding whether further action is needed?  It is noted in paragraph 360.18 that the Senior Professional 
Accountant in Business “shall also disclose the matter to the employing organisation’s external auditor, if any, pursuant to the professional 
accountant’s duty or legal obligation to provide all information necessary to enable the auditor to perform the audit.”  
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Once the auditor is informed – where does the duty lie in terms of whether any further action is needed, or whether it should be reported to 
an appropriate authority?   

Does the responsibility always end with the external auditor? As noted earlier, it does not appear reasonable that the PA in public practice 
can relinquish all responsibility once they have informed the audit engagement partner. 

Also, if the network firm is in a different legal jurisdiction this could become very complicated. 

28.  ICAZ We agree with the proposed level of obligation as the auditor would need to take into account the confidentiality requirements of the 
jurisdiction they are working from. Therefore the use of the phrase shall consider is appropriate. 

29.  ICPAK In our view, as a matter of principle provisions requiring a PA to “consider” a matter are insufficiently clear. This term is notoriously difficult 
to translate, as it can have various different meanings in English ranging from the notion that a matter shall not be discounted to a deeper 
weighing up of multiple aspects of a matter. We note, for example, that the IAASB made a conscious decision to be more precise and avoid 
as far a possible requirements for auditors to consider matters. 

We do not understand what justification the IESBA has in paragraph 225.40 in proposing that the existence of a network should trigger a 
consideration for the PA to inform the auditor of matters below the “further action required threshold”, whereas when no network relationship 
exists the auditor would not be so informed. The nature and seriousness of the matter ought to be factors in such a consideration, not the 
nature of PAs relationships. Furthermore, the IESBA needs to be aware that client confidentiality provisions in law may also preclude 
compliance with paragraph 225.40. 

30.  IDW No.  

In our view, as a matter of principle provisions requiring a PA to “consider” a matter are insufficiently clear. This term is notoriously difficult 
to translate, as it can have various different meanings in English ranging from the notion that a matter shall not be discounted to a deeper 
weighing up of multiple aspects of a matter. We note, for example, that the IAASB made a conscious decision to be more precise and avoid 
as far a possible requirements for auditors to consider matters. 

We do not understand what justification the IESBA has in paragraph 225.40 in proposing that the existence of a network should trigger a 
consideration for the PA to inform the auditor of matters below the “further action required threshold”, whereas when no network relationship 
exists the auditor would not be so informed. The nature and seriousness of the matter ought to be factors in such a consideration, not the 
nature of PAs relationships. Furthermore, the IESBA needs to be aware that client confidentiality provisions in law may also preclude 
compliance with paragraph 225.40. 

31.  IPA The IPA supports the requirement for a network firm providing non-audit services to communicate NOCLAR to a network firm that is the 
auditor. 
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32.  IRBA We agree with the proposed level of obligation with respect to communicating the matter to a network firm where the client is also an audit 
client of the network firm. However, the requirement that the matter always be reported to the audit engagement partner (see paragraph 
225.39) should only be in the circumstances where the engagement does not preclude the PA from doing so. For example, there may be 
circumstances where the terms of engagement preclude the disclosure of information beyond the engagement team, such as the PA is 
performing a due diligence review for an audit client who intends on acquiring an entity, and the acquisition is sensitive.   

33.  JICPA As stated earlier, we are opposed to the application of the proposed provisions to PAPP providing non-audit services. 

34.  JTG Yes, I do. 

35.  KICPA We support the different level of obligation that requires communication within the firm to enable that the engagement partner for the audit 
to be appropriately informed about it in case the client is an audit client, while requiring to consider whether to communicate the matter to 
the engagement partner of the network firm as for the client who is an audit client of the network firm. 

36.  KPMG We consider it helpful to require, subject to applicable law and regulation, the consideration of communication of the matter to a network 
firm when the non-audit service performed is for an audit client of the network firm.  Such information may be very significant to the audit 
engagement and therefore we believe this requirement to consider communication is aligned with the approach taken elsewhere to 
encourage the free flow of information to appropriate parties, which is clearly in the public interest. 

37.  MCPA1 Yes, this will be very good for the company own benefit and for all parties involved. 

38.  MCPA2 Yes, according as it is important that the entire network of clients we are aware of suspicious behavior that may come to have the AP. And 
this work not only to identify suspicious actions, but also to be aware of what we risk when working with this suspect. That is creating the 
history of each one of the Professional Accountants. 

39.  MCPA3 I think it must have the same level of obligation should be to identify since we are committed to comply with a code of ethics alike. No matter 
what level impact people should govern the possibility of identifying any act or malpractice 

40.  MCPA4 The matter of jurisdiction and applicable laws is definitely an issue, disclosing information is not even in every country. 

It is important the network firm be informed and limited for the law of the country allows it. 

41.  MCPA6 Yes. 

42.  MIA We suggest paragraph 225.40 to be amended as “shall communicate” instead of “shall consider whether to communicate the matter to the 
network firm”, because we believe that the network firm performing audit service needs to be aware of matters arising from NOCLAR and 
assess the implications of such matters on its audit. 
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43.  MICPA The Institute agrees with the proposed level of obligation as set out in paragraph 225.39 and believes that the same level of obligation 
should apply in the case of a professional accountant performing a non-audit service for an audit client of a network firm. 

In this regard, the Institute  proposes to change the wordings “shall consider”  to “shall communicate” in paragraph 225.40. Alternatively, 
MICPA suggests that paragraphs 225.39 and 225.40 be combined into one paragraph. 

44.  NYSSCPA We agree with the proposed level of obligation with respect to communicating the matter to a network firm where the client is also an audit 
client of the network firm. 

45.  PICPA The committee concurs with this obligation to contact a network firm where the client is also an audit client of the network firm. 

46.  RSM Yes. As noted in the Explanatory Memorandum the legal and other complexities involved with cross border working make it impractical for 
the Board to mandate communication of this nature. However, we believe that where substantial harm could be done due to the NOCLAR 
the PA should be encouraged by the Board to communicate the matter to the network firm, just as documentation is encouraged in certain 
situations. 

47.  SAICA SAICA agrees that the PA’s in public practice providing services other than audits should consider communicating with the network firm but 
we advise that this should be limited by the proviso that this is not a requirement but is a determination that the PA should make based on 
the circumstances of the non-compliance. PAs should consider if the legislative environment in the PA’s country supports the required level 
of disclosure outside the country or at all without exposing the PA to additional liability on prosecution. Similar wording such as that used in 
section 225.27 can be used to give this effect “[consider] whether there exists robust and credible protection from civil, criminal or 
professional liability or retaliation afforded by legislation or regulation”. 

SAICA believes that this matter should be addressed in ISQC 1, as it is a firm matter that should be clearly regulated and understood in the 
network environment. 

48.  SMPC We agree with a PA considering whether to communicate the matter to the network firm engagement partner when the client is also an 
audit client of the network firm (para. 225.40) as the matter can affect the whole network and its reputation. However, communication with 
network firms might give rise to a potential breach of confidentiality as network firms in separate jurisdictions can be subject to different 
national laws, which have distinct consequential legal implications. 

We note that depending on the type of service provided, the PA may not have access to enough information to conclude definitively on the 
NOCLAR and should not therefore be considered responsible for determining whether an act constitutes non-compliance and disclosing 
the matter to the external auditor if the client is not an audit client of the firm (para.225.43). 
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49.  UKFRC Paragraph 225.40 only requires a professional accountant performing a non-audit service for an audit client of a network firm, to “consider 
whether to communicate the matter to the network firm so as to enable the engagement partner for the audit to be informed about it”. We 
believe that unless prevented by law or regulation or contractual obligations there should be a requirement to communicate. 

50.  WPK We are, as explained above, against this provision and do think that the issue of overriding confidentiality towards an external authority or 
person should be addressed by the respective jurisdictions themselves and not IESBA. 

51.  XRB The NZAuASB agrees with the IESBA’s reasons that it is not appropriate to mandate reporting to a network firm without appropriate 
consideration of the context and the circumstances. However, as noted in the response to question 2, the reason for the communication is 
not clear, i.e. whether it is a professional courtesy to inform the auditor to consider it from a risk management perspective, or whether further 
action is required by the auditor.  This may be what the subtle difference in wording in paragraph 225.39 and 225.40 is conveying, however, 
this is not clear. The NZAuASB recommends that the reasons for communicating the matter to the auditor be clarified in the standard. 
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Do respondents agree with the approach to documentation with respect to the four categories of PAs? 

 

# Source Comment 

1.  AAT AAT is of the view that a consistent approach to documentation should be required for all four categories of PA, and in respect of auditors, 
reference made to their additional responsibilities for documentation in line with the ISAs. 

Documentation will ultimately support an investigation into NOCLAR should the threats to compliance with the fundamental principles 
manifest. AAT is of the view that encouragement to document is not sufficient, and that NOCLAR reporting would be bolstered by a more 
robust approach to documentation across the board.  This could have a beneficial deterrent effect on management and TCWG of those firms 
where the PA no longer has confidence in their integrity. 

2.  ACCA We agree with the approach to documentation with respect to the four categories of professional accountant. We note that there are 
inconsistencies in the requirements. For example, paragraph 225.32 refers to the documentation of the decisions made, ‘having regard to the 
reasonable and informed third party perspective’, but this helpful requirement is not included within the encouragement to document matters 
in paragraphs 225.48 or 360.35. 

3.  AIC It is in full agreement with the Committee, in that it proposes that the required documentation differs only in terms of the level of obligation. 

4.  AICPA We agree with the Board’s approach to documentation.  Due to the role and greater level of responsibility of the auditor, we believe a 
documentation requirement is appropriate.  For all other professional accountants, including PAIBs, we believe encouraging documentation 
is an appropriate approach. 

5.  APESB Documentation requirements for auditors, PAs in public practice and senior PAIBs 

APESB is of the view that other PAs in public practice and senior PAIBs should be subject to the same documentation requirements of the 
proposed framework as auditors, particularly where the PA is considering reporting a significant NOCLAR to an appropriate authority.  

In Australia, APESB has issued APES 320 Quality Control for Firms (APES 320) that incorporates ISQC 1 Quality Control for Firms that 
Perform Audits and Reviews of Financial Statements, and Other Assurance and Related Services Engagements (ISQC 1). APES 320 
mandates that all PAs in public practice and firms establish policies and procedures in respect of quality control matters including 
documentation (refer paragraphs 124 and 1296). Accordingly, the existence of APES 320 will mean that other PAs in public practice would 
have to document on how they have addressed their compliance with the proposed NOCLAR provisions in the Code. 

                                                           
6 Accounting Professional & Ethical Standards Board.  APES 320 Quality Control for Firms: May 2009. Documentation of the system of quality control: Paragraphs 124   and 129, Page 24. 
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We believe that in circumstances where senior PAIBs are considering reporting to an appropriate authority, they should also document those 
circumstances given their positions and authority within their entities. We believe that this will be an appropriate risk management strategy 
given the greater responsibilities these roles carry.  

Therefore, we advocate a similar approach to documentation in respect of the three categories of PAs noted above.  

We understand IESBA’s reasons for encouraging documentation in respect of other PAIBs and we agree with this approach. 

In respect of circumstances where a PA has reported an identified or suspected NOCLAR to an appropriate authority, we recommend that 
IESBA develop guidance for PAs on the safeguarding and management of documentation as it is more than likely that this documentation 
will be subsequently legally discoverable. 

6.  BDO We support the documentation requirements of the Code. 

7.  BT The keeping of adequate documentation is always advisable but the real question is whether the keeping of such records should be 
mandatory, breach of which obligation meads to professional censure. 

We therefore think that the proposed wording, encouraging the keeping of documentation is the correct balance to strike. 

8.  CIMA There are four new categories for PAs to select from and there is no reason why all PAs should not document events, conversations, written 
communications and anything else that demonstrates their attempts to escalate internally, disclose externally or influence to correct NOCLAR. 

CIMA advises (for example in Section 100.22 of its Code of Ethics that “it may be in the best interests of the professional accountant to 
document the substance of the issue, the details of any discussions held, and the decisions made concerning that issue”. 

Similarly, Section 220.13, relating to accountants in public practice, states that: “when disclosure is verbal, or consent is verbal or implied, the 
professional accountant in public practice is encouraged to document the nature of the circumstances giving rise to the conflict of interest, 
the safeguards applied to reduce the threats to an acceptable level and the consent obtained”. 

For PAIBs, Section 310.5 states that “… the member also should consider documenting the substance of the issue, the parties with whom 
the issue was discussed, details of any discussions held, and any decisions made concerning the issue”. 

Section 340.10 gives safeguards to ensure that threats to the member’s compliance with the “Integrity and Objectivity principles” are 
eliminated or reduced to an acceptable level. These include “… document his or her understanding of the facts, the accounting principles, 
auditing standards, or other relevant professional standards involved or applicable laws or regulations and the conversations and parties with 
whom these matters were discussed”. 

9.  CNDCEC We would like to highlight that, in general terms, we share and support the attention to the preparation of adequate documentation. With 
regard to such delicate matters, however, the issue of the access to such documentation – even by public authorities - should be kept in mind, 



NOCLAR – Supplement B – Compilation of Responses to ED Questions 
IESBA Meeting (March 2016) 

 

Supplement B to Agenda Item 2 
Page 151 of 158 

# Source Comment 

as well as the issue of the protection of data which could be highly sensitive (as they could, for instance, lead to substantial movement in the 
price of listed securities). 

10.  CPAA We agree that adequate documentation is necessary for all PAs.  However, we are concerned that the Code and the International Standards 
on Auditing (ISAs) are addressing some of the same issues and appear to have started an ongoing and potentially perpetual realignment 
exercise.   

In addition, we do not think it is necessary for the Code to restate the ISAs requirements, as PAs are required to comply with applicable 
technical and professional standards.  This inclusion creates a new precedence in the Code (excluding section 290), which is likely to add 
length and complexity and may not achieve any positive outcomes.   

11.  CPA Canada We agree with the approach to documentation and suggest that consideration be made for PAs in business to retain such information outside 
of the business location. 

12.  Crowe We agree with the approach to documentation. Auditors are familiar with the importance of documentation and are subject to obligations 
under ISAs to document their work. As noted by IESBA, the proposals do not modify or detract from the documentation requirements in ISAs.  

The encouragement for members of the other categories to prepare documentation is appropriate and proportionate. However, IESBA may 
wish to consider whether a higher standard might be expected in certain cases. For example, if a senior PAIB holds a position of director, 
and law or regulation defines the duties of director, there should be a higher expectation about documentation by that senior PAIB.  

We trust that our comments assist the IESBA in their completion of this project. As noted above, we consider collaboration between IESBA 
and IAASB to be particularly important, with a shared aim that the effective date of these pronouncements is aligned with the effective date 
of any consequential amendments to ISA 250. We also encourage IESBA to prepare guidance on the application of the proposed 
pronouncements by network firms. We shall be pleased to discuss our comments further with you. 

13.  DE Yes, I agree with the approach to documentation with respect to the four categories of PAs. 

14.  DTT Yes, the approach to documentation is appropriate for the various categories of PAs. 

15.  EY Yes.  We agree with the approach to documentation with respect to the four categories of PAs. 

16.  FEE We agree with the proportionate approach taken to documentation, where auditors are required to document and other PAs in public practice, 
as well as PAIBs are encouraged to do so. 

17.  FKA Yes but consider the following: 

Consider documentation where consultation is made with an oversight authority or professional body, indicating who was consulted, 
information given and decision made/feedback. 
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Where consultation is done outside the employing organization documentation of the parties consulted, information given and decision 
made/feedback. 

18.  French 
Institutes 

Yes, both Institutes agree. 

19.  FSR We agree with the proportionate approach taken to documentation, where auditors are required to document and other PAs in public practice, 
as well as PAIBs, are encouraged to do so. 

20.  FT We agree with the approach to documentation to the four categories of PA. 

21.  GAO We agree with the approach to documentation with respect to auditors in paragraph 225.32. We do not offer a comment on the documentation 
guidance for the other three categories of PAs. 

22.  GT We agree with the approach to documentation with respect to the four categories of professional accountants. 

23.  HKAB If the guidance were to be limited to matters involving the public interest, we believe that the PA, regardless of the category, should seek 
legal advice on the appropriate level of documentation. 

24.  HKICPA We agree with the approach to documentation with respect to the four categories of professional accountants. 

25.  ICAEW We support the respective recommendations regarding documentation. 

26.  ICAG Yes we do agree without exception. 

27.  ICAP The approach to documentation with respect to auditors is same as required under different ISAs, that is documenting how management 
and/or TCWG have responded to the matter, courses of action considered, judgments and decision reached having regard to the reasonable 
and informed third party test and how auditors satisfied themselves that they have duly satisfied the requirements of the code.  

For other three categories of PAs, documentation is not necessitated but encouraged. Encouragement of documentation for other two 
categories of PAs, that is, PAs in public practice providing services other than audits and Other PAIBs is justified but documentation for Senior 
PAIBs should be made compulsory as of auditors.  

Senior PAIBs include Director or senior level employees who are able to exert significant influence over, and make decisions regarding 
acquisition, deployment and control of human, financial, technological, physical and intangible resources. Considering the further course of 
action of disclosing the NOCLAR to an appropriate authority even if not required by law or regulation, makes documentation necessary, as 
these may be referred in any point in time in case of any legal proceedings. 
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28.  ICAS We would question whether “encourage” is the right word when it comes to documentation for Senior Professional Accountants in Business 
and Other Professional Accountants in Business. In order to better protect the individual, we would recommend that circumstances and 
conclusions be documented, and therefore would prefer the use of a stronger word than “encourage”, for example “advise”. 

We also believe it may be advisable to encourage documentation in circumstances where a professional accountant, of whatever category, 
concludes that an identified or suspected non-compliance with laws and regulations is not a significant matter. For clarity, we are not proposing 
the documentation of matters which are “clearly inconsequential”.  We believe that it is advisable for a professional accountant to document 
such matters regardless of whether it has been deemed significant. A lack of documentation may affect any future defence he is required to 
put up. 

This may be covered within the documentation paragraphs relating to auditors but is definitely not the case for those providing non-audit 
services or indeed for professional accountants in business. We would therefore suggest something along the lines of the following: 

“225.49 Where the professional accountant concludes that an identified or suspected non-compliance with laws and regulations is not a 
significant matter, the professional accountant is encouraged to document: 

• The matter. 

• The results of any relevant discussions with management, those charged with governance or personnel of the entity. 

• How the professional accountant is satisfied that the professional accountant’s objectives under this section have been met.” 

29.  ICAZ We agree with the approach to documentation requirements. 

30.  ICPAK Paragraph 225.32 extends the documentation requirements of ISA 250 when the auditor encounters an incidence of NOCLAR. It would be 
more appropriate to have this reflected within ISA 250 rather than auditors having to refer to two different sources for audit documentation. 

We note that although paragraph 225.7 expands what the auditor shall regard as NOCLAR beyond ISA 250, the documentation requirements 
do not reflect a need to explain this. We suggest that in the event of a NOCLAR that is beyond the scope of ISA 250, it would likely be 
appropriate to document the facts and reason for inclusion. 

In relation to PAs providing services other than audit, paragraph 225.48 does not require but instead “encourages” documentation, and then 
only when the NOCLAR “is a significant matter”. Firstly, encouragement seems somewhat contrary to the Board’s objectives with this project. 
Secondly, there needs to be some definition of the term “is a significant matter” in this context. 

31.  IDW Paragraph 225.32 extends the documentation requirements of ISA 250 when the auditor encounters an incidence of NOCLAR. It would be 
more appropriate to have this reflected within ISA 250 rather than auditors having to refer to two different sources for audit documentation. 
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We note that although paragraph 225.7 expands what the auditor shall regard as NOCLAR beyond ISA 250, the documentation requirements 
do not reflect a need to explain this. We suggest that in the event of a NOCLAR that is beyond the scope of ISA 250, it would likely be 
appropriate to document the facts and reason for inclusion.  

In relation to PAs providing services other than audit, paragraph 225.48 does not require but instead “encourages” documentation, and then 
only when the NOCLAR “is a significant matter”. Firstly, encouragement seems somewhat contrary to the Board’s objectives with this project. 
Secondly, there needs to be some definition of the term “is a significant matter” in this context. 

32.  IPA The IPA supports the proposed approach to documentation. 

33.  IRBA We agree with the approach to documentation with respect to the four categories of PAs. 

34.  ISCA While we agree with the approach, we would recommend that the wordings “and 360.35” in paragraph 360.13 be removed because it creates 
the impression that the documentation approach in paragraph 360.35 only applies to senior PAIBs, which is not the intention of the Code. 
With the removal, it will be very clear that the documentation approach is applicable to both senior and other PAIBs. 

35.  JICPA As stated earlier, we are opposed to the application of the proposed provisions to PAPP providing non-audit services and non-senior PAIBs. 
With respect to the other categories of PAs, we agree with the proposed approach to documentation. 

However, with regard to the ISA provisions on documentation in paragraph 225.31, we see little necessity to include them in detail in the 
Code of Ethics for Professional Accountants (hereinafter “the Code”). We believe that it is enough to prescribe simply that PAs performing 
audits of financial statements need to comply with the ISA provisions on documentation. Accordingly, we propose that paragraph 225.31 be 
deleted and the wording of the first sentence in paragraph 225.32 be changed to: “The professional accountant shall comply with the 
documentation requirements under the ISAs. In addition, where the professional accountant concludes that an identified or suspected non-
compliance with laws and regulations is a significant matter, the professional accountant shall document:” 

Also, the following point needs to be considered: 

The IAASB’s recent exposure draft of revision to ISA 250 provides the auditor’s responsibilities of complying with relevant ethical requirements 
in proposed 8a and includes the same text as that of paragraph 225.6 to present examples of laws and regulations covered in proposed A5a. 
In light of this, we believe that the IAASB needs to make a thorough assessment of the potential impact that the IESBA’s proposals described 
in the re-exposure draft would have on the documentation requirements under the auditing standards, which set forth requirements and 
application and other explanatory material for auditors to follow in performing an audit for the purpose of expressing an opinion on the financial 
statements. 
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36.  JTG Like required at the paragraph 225.32, for the four categories of PAs, documentation should be a requirement instead of an encouragement 
(see paragraphs 225.48 and 360.35). According to my opinion, in addition to remove the inconsistency between the paragraph 225.32 and 
the paragraph 225.48, this requirement will strengthen the rigor of the treatment of NOCLAR by PAs. 

37.  KICPA We support the IESBA’s suggestion. 

38.  KPMG We are supportive of the emphasis placed on the importance of preparing clear documentation on a timely basis, for all categories of PAs. 

The Code rightly reminds auditors of their documentation obligations under professional standards, in particular ISAs, and also imposes 
requirements that build on those of ISAs, e.g. the inclusion of documentation requirements in respect of the considerations made with regard 
to whether or not to take further action, which we believe to be appropriate as a result of the broader purpose and context of the Code. 

We also agree that PAs in public practice providing services other than audit are held to the same standard of documentation requirements, 
with the exception that documentation of judgements and decisions does not need to have regard to the third party test.   

We support the approach proposed in respect of PAs in business, i.e. that they are encouraged but not required to prepare documentation, 
commensurate with the fact that there are no equivalent professional standards that address the preparation, review and retention of their 
documentation.  Instead, applicable law and regulation will dictate the approach to be taken, if any, and we believe the Code would support 
and complement any such requirements, and provide suitable guidance in their absence.   

However, we highlight that because the matters that the PAIB is encouraged to document do not distinguish between senior and junior PAIBs, 
certain more junior PAIBs may find it difficult to respond to all of these and be uncertain as to the standard expected of them.  In particular, 
documenting how management and TCWG have responded to a matter, and the judgements made and decisions taken may present 
challenges for a junior PAIB to capture appropriately, since their responsibility is restricted to raising a potential issue to a superior in order 
that the superior can take action to resolve the matter. 

39.  MCPA1 Yes, they accept. 

These will help to identify, define actions to take and to come up with a corrective plan. 

40.  MCPA2 Yes, agree to keep separated into four categories, each with the approach of the essence that characterizes it. 

41.  MCPA3 The auditor for the role it is playing, must comply with the actions included in the code, I think it is very complete and is the least we should 
cover. For the rest of the categories the documentation requested is complete. 

42.  MCPA4 Auditors are already required to prepare documentation concerning NOCLARs, and for the PA and PAIB´s we agree their roles should 
determine the variation and scope of documentation to prepare at the end. 

The elements mentioned in the 225.48 are consistent with the categories. 
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43.  MCPA6 Yes I do. 

44.  MIA We agree with the approach to documentation with respect to the four categories of PAs.  The guidance on documentation has listed the 
information required and it does not appear to place an unreasonable burden on PAs. 

45.  MICPA The Institute agrees with the approach to documentation with respect to the four categories of PAs. 

46.  NYSSCPA We believe that a PA in public practice providing professional services other than audits should document the matters listed. 

47.  PAIBC We partly agree. As argued in our previous comment letter, professional accountants should take an “apply or explain” approach to resolving 
suspected NOCLAR issues, in which case appropriate documentation should be strongly recommended for all professional accountants (for 
later justification). However, we also flagged concerns over the proper security of such documentation, especially if it is determined that no 
NOCLAR took place and disclosure is not necessary. Some guidance on proper safeguarding of the documentation based on its sensitivity 
should, therefore, be included in any changes to the Code. 

48.  PICPA The committee agrees with the revised approach to the documentation guidance. 

49.  RSM Yes. 

50.  SAICA Yes, regarding documentation, however use of an established whistle blowing mechanism should not be limited to PAIB who are not senior 
(refer to pg. 36 of explanatory memo) a Senior accountant and Auditors could use this mechanism to avoid victimisation or exposure. The 
code should perhaps highlight this mechanism could be used at all levels. 

SAICA agrees with the requirements except the limitation of the documentation to only those which the professional accountant concludes is 
a “significant matter”. This appears to be yet another separate measure of significance that relies on the judgement of the PA and could be 
applied inconsistently in practice. SAICA believes that the code should require documentation of any identification of actual or suspected non-
compliance, but with varying levels of effort depending on the circumstances. For instance, should the PA identify an instance of non-
compliance that is clearly inconsequential, the PA should document the rationale applied to conclude that it is clearly inconsequential. Should 
the PA identify a matter that is other than clearly inconsequential then they should be required to document their application of the guidance 
of the relevant section (225 or 360) and not only those points bulleted in section 225.32, 225.48 and 360.35. This approach will also enhance 
consistency between the documentation requirements for each of the four categories of PAs. 

51.  SMPC We agree with the Board’s approach to differentiate documentation in terms of the level of obligation imposed for auditors as requirements 
(under ISA 250) and for encouragement to other PAs. A PA may be accused of not taking the appropriate action, so documentation can 
prevent undesirable consequences. 
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However, we are concerned about the proposals in paragraph 225.32 which place additional documentation requirements on auditors with 
respect to identified or suspected NOCLAR they have concluded as a significant matter. We do not support the Code going beyond the ISAs 
in making additional requirements and are also concerned that the proposals place a disproportionate requirement on auditors when 
compared to PAIBs. We believe that the documentation requirements for auditors should not go beyond what is required under ISA 230, Audit 
Documentation. 

52.  UKFRC We recommend that a professional accountant in public practice providing professional services other than audit be required, rather than just 
encouraged, to document significant matters. This would be consistent with the requirement for auditors. 

53.  WPK We are concerned that, should the provisions in the ED be adopted, PAs will have to meet documentation requirements of two different 
standards. It would be preferable for the sake of user-friendliness and -practicability to reunite the documentation requirements in the auditing 
standards only. 

Irrespective of that, we are not supportive of documentation requirements (Paragraph 225.32) and encouragements (Paragraph 225.48) 
which exceed those stipulated in ISA 250. The current proposals comprise a mechanism by means of which a corresponding de facto 
requirement could easily be created as already explained above in a slightly different context. Furthermore, such a documentation system 
that may also be inspected by the audit regulator could lead to a serious increase of risks for the PA making it hard for him/her to strike the 
right balance of documentation. The PAs would end up in situations where a) the regulator may question an insufficient documentation 
(reputation risks) and b) an extensive documentation might be used directly against the PAs in a subsequent claim for compensation (liability 
risks). 

Finally we would like to point out that it would also be conducive to specify the term “significant matter” (Paragraphs 225.32, 225.48) and 
provide guidance, respectively, since its meaning remains unclear. 

54.  XRB The NZAuASB’s response is limited to the proposals for auditors of the financial statements and other assurance practitioners in public 
practice that provide other assurance services to a client.  

The documentation requirement for auditors is appropriate given the higher expectations of their role. Auditors are already required under the 
ISAs to document NOCLAR and the other document requirements appropriately cover the specific considerations, judgements and decisions 
with respect to NOCLAR or suspected NOCLAR judged by auditors to be a significant matter.  

The NZAuASB considers that the audit documentation requirement for auditors should be extended to apply to all other assurance 
practitioners. The international standard on review engagements ISRE 2410 and other ISAEs also require rather than encourage 
documentation, therefore expanding the audit documentation requirement to all assurance engagements would be consistent with principles 
and practices required by those standards. The modifications would reduce inconsistencies between the Code of Ethics and the requirements 
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of the other assurance standards. The modification will simplify the framework as it would apply to all assurance engagements in the same 
way and will avoid unnecessary repetition in the Code. 
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