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of significant issues and proposals were presented at the December 2015 IESBA meeting. All comment letters on the ED can be 
accessed here. 

Please consider the environment before printing this supplement. 

 
ED Responding to Non-Compliance with Laws and Regulations—Compilation of General Comments 

 
# Source Comment 

1.  20EUAR1 As audit regulators, our mandates encompass the oversight of the independence of statutory auditors, based on the requirements applicable 
in our respective jurisdictions. 

The IESBA Code of Ethics (“IESBA Code” or “Code”) is used in several jurisdictions, but not in all of them, and is not mandatory for auditors 
in all circumstances. Even for those jurisdictions that do not use it, we clearly see an interest in enhancing its content, as it is used as a basis 
for some benchmarks at international level. Moreover, a number of audit firms and networks have voluntarily committed to complying with 
the IESBA Code. 

Given our mandates in the field of oversight of the statutory auditors in our respective jurisdictions, our shared comments hereafter focus 
only on the provisions related to auditors. We chose not to comment on the proposed modifications to the Code applying in other types of 
situations. 

We draw the IESBA’s attention to the fact that the comments included in this letter do not take into account the content of the IAASB proposals 
in its Exposure Draft “Proposed Amendments to the IAASB’s International Standards – Responding to Non-Compliance or Suspected Non-
Compliance with Laws and Regulations”, which have been published after the completion of our discussions on the IESBA proposals. 

2.  The auditor's behaviour should be driven by the public interest perspective 

We are appreciative of the IESBA's efforts in promoting an international response and consistent behaviour when the auditor suspects or 
witnesses non-compliance with laws and regulations 

(NOCLAR). We share the view that the auditor's behaviour and response in those situations should be driven by the public interest 
perspective. 

                                                           
1 For a list of abbreviations, see the Appendix to the December 2015 IESBA agenda material. 

http://www.ifac.org/publications-resources/responding-non-compliance-laws-regulations
http://www.ethicsboard.org/system/files/meetings/files/Agenda-Item-4-A-Updated-NOCLAR-Issues-Paper.pdf
http://www.ifac.org/publications-resources/responding-non-compliance-laws-regulationshttp:/www.ifac.org/publications-resources/responding-non-compliance-laws-regulations
http://www.ethicsboard.org/system/files/meetings/files/Agenda-Item-4-A-Updated-NOCLAR-Issues-Paper.pdf
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We nevertheless observe that the level of response provided for by the current Exposure Draft does not meet our expectations and does not 
meet, in particular, the minimum level of legal requirements applicable in all our respective jurisdictions for the audits of public interest 
entities.2 

3.  The expectations should be at a higher level in the IESBA Code 

We recognize and support the fact that the IESBA’s proposal explicitly states that the applicable laws and regulations of each jurisdiction 
should apply in addition to the IESBA Code of Ethics provisions,3 and that the IESBA Code does not intend to overrule locally-applicable 
legal requirements that would be more stringent. 

We believe nevertheless that the IESBA Code should set the response expected for the auditor at a higher level. In jurisdictions that do not 
have locally applicable legislation in place relating to the auditor's behaviour when facing "NOCLAR", a Code that is less stringent than higher 
requirements applicable elsewhere would be less useful, or not useful at all. Raising the level of expectations in the Code would better 
achieve the aim of convergence at international level pursued by the IESBA. 

Furthermore, we would like to draw the IESBA's attention to the recent audit inspection findings of a number of EAIG4 members, as reported 
back in the EAIG inspection findings database: situations were reported where audit firms applied the provisions of the IESBA Code directly, 
without adapting their internationally developed policies to include their more stringent locally applicable legislation. Thus, we support the fact 
that the IESBA Code recognizes that laws and regulations prevail and we encourage the IESBA to continue to place emphasis, whenever 
possible, on any other applicable laws and regulations that may be more stringent than the Code. 

4.  Lack of obligation to invite the audited entity to take action and to monitor the outcome 

In this regard, we note that the proposals in the ED include a phase where the auditor engages with the appropriate level of management 
and those charged with governance. We concur with this preliminary phase, but we believe that the auditor should invite management and 
those charged with governance to take action, in all situations, not only when they agree on the facts.5 This precondition of their agreement 
integrated in the ED, is, in our view, inappropriate. 

We also believe that the auditor should monitor and assess the response of the entity. This assessment is indirectly touched upon in the ED,6 
but it is expressed in a manner that does not create a clear requirement for the auditor in this area. 

                                                           
2 For example, article 7 of EU regulation 537/2014 will be applicable as from 17 June 2016, or other similar provisions applicable in non EU jurisdictions 
3 ED par. 225.10 
4 European Audit Inspection Group 
5 ED par. 225.17 "If management and, where appropriate, those charged with governance, agree that non-compliance have occurred or may occur …." 
6 ED par.225.21 bullet 2 



NOCLAR – Supplement A – Compilation of General Comments 
IESBA Meeting (March 2016) 

Supplement A to Agenda Item 2 
Page 3 of 92 

# Source Comment 

5.  Lack of obligation to report to authorities 

The proposals in the ED suggest, following this initial phase, that the auditor shall determine whether further action is needed,7 and that 
further actions may include disclosing the matter to an authority.8 We believe that, when the audited entity does not take appropriate action 
to investigate the matter, the auditor should have an obligation to inform the authorities designated by national law, unless this is clearly 
prohibited locally, and that he should not have only a right to inform, as suggested in the ED. 

6.  Scope of application of the provisions included in this exposure draft 

We understand that the IESBA intends to limit the scope of the provisions to (i) the information obtained by the auditor in the course of 
performing an audit,9 (ii) laws and regulations pertaining to financial and business operation matters,10 and (iii) matters that are not “clearly 
inconsequential”.11 We would like to draw the IESBA’s attention to the fact that these limitations of scope would result in the auditor not 
considering all required irregularities to take action on in accordance with locally applicable legislation relevant for the audit. Again, the IESBA 
should consider increasing the scope of elements to be considered. In addition, the IESBA should make clear that this level of scope set by 
the Code does not capture the higher level of requirements that could apply in a number of jurisdictions around the world. 

In particular, we believe that the scope should not be limited to matters identified in the course of performing the audit, for public interest 
entities. If the auditors of an entity become aware of existing or potential NOCLAR when performing non-audit services for that entity, they 
shall take the same steps as if the matter was identified in the course of the audit. We believe that this should be reflected in the proposals.12 

7.  Communication between predecessor and successor auditors 

In the case of a change in auditor, we believe that the former auditor should communicate any information relevant to the audit of the entity 
to the newly appointed auditor, unless prohibited by national law. We do not agree with the precondition in the current ED proposals that the 
former auditor should obtain the audited entity’s permission before making such communication.13 We believe the IESBA could clarify this in 
the proposals. 

8.  Link between ethics and auditing standards 

                                                           
7 ED par.225.20 
8 ED par.225.24 
9 ED par.225.11 
10 ED par.225.5 
11 ED par.225.8 
12 ED par.225.39 
13 ED par.210.13 
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We believe that several steps should be taken by the auditor facing suspected NOCLAR, to drive appropriate behaviour. A number of the 
proposed modifications to the Code indicate that actions shall be envisaged, and create incentives for the auditor to perform specific 
procedures. Given the nature of the actions required, we see a necessary link to be made with auditing standards, as those standards 
describe the level of work effort required by auditors. We would see a clear benefit in aligning the ISAs and the provisions of the Code14 to 
ensure that all the requirements are addressed in a coordinated manner by ethics and auditing standard-setters (e.g. work effort, 
communication, group audit specificities, documentation ...).15 

Regarding the audit of consolidated financial statements, we support the reference made in the proposal to applicable professional 
standards,16 but we believe that it would be helpful to enhance the focus in the Code or in the appropriate auditing standards on the difficulties 
arising for auditors when faced with NOCLAR in a group audit situation, whether the auditors involved belong to the same network and/or 
the same jurisdictions or not. Such increased focus may contribute to a consistent approach by the auditors of subsidiaries within a group, 
and could facilitate the communication between those auditors and the auditor of the consolidated financial statements. 

9.  20EUAR Terminology and enforceability 

Enforceability of the ethics provisions that apply to auditors and furthermore the fact that the Code allows for consistent application by different 
auditors, is an area of concern for us. Indeed, clear provisions allow for consistency in application and for a homogeneous protection of the 
auditor's action. Consistency in application of the ethics rules allows for a level playing field for auditors, and is likely to create more security 
for users of the audited financial statements. 

Several proposals and words included in the exposure draft leave room for interpretation in the Code and are thus likely to hamper 
enforceability of the Code. We would therefore encourage the IESBA, as it progresses in the project, to minimize the room for interpretation 
apparent in the current proposals. 

10.  AAT AAT welcomes the opportunity to comment on the proposed changes to the Code of Ethics for Professional Accountants in respect of non 
compliance with laws and regulations (NOCLAR). Having been party to the round table discussion on the proposals in Brussels in 2014, it is 
pleasing to see that feedback has been taken on board in the development of the revised proposals, and the task force is commended for 
drawing together the diverse feedback received into this revised proposal. 

                                                           
14 ED par.225.19 
15 Please refer to par. 6 of the letter: the comments included in this letter do not take into account the content of the IAASB proposals in its Exposure Draft “Proposed Amendments to 
the IAASB’s International Standards – Responding to Non-Compliance or Suspected Non-Compliance with Laws and Regulations”, which have been published after completion of our 
discussions on the IESBA proposals. 
16 ED par.225.19.b 



NOCLAR – Supplement A – Compilation of General Comments 
IESBA Meeting (March 2016) 

Supplement A to Agenda Item 2 
Page 5 of 92 

# Source Comment 

As stated previously, this is an area which AAT has anecdotally identified as being particularly challenging for members to build confidence 
in understanding how to effectively exercise their professional judgement. 

11.  ACCA We are supportive of the IESBA’s efforts to address the significant concerns expressed following the previous consultation, and explore more 
appropriate responses by professional accountants to instances of non-compliance (or suspected non-compliance) with laws and regulations. 
The current exposure draft represents a considerable improvement, although the effectiveness of the proposals will be dependent upon local 
practice, including the laws and regulations in various jurisdictions, and how they are drafted, interpreted and enforced. 

Confidentiality is an implied term of a professional accountant’s contract with their client, and it is in the public interest that this confidential 
relationship is maintained. Without the benefit of confidentiality a client might be reluctant to seek advice from a professional accountant. 
However, unintended defaults or unlawful acts may be averted as a result of the client acting on the professional accountant’s advice, because 
the client is able to discuss their plans in confidence. It may also be argued that the public interest is served by encouraging a strong economy, 
with businesses (particularly SMEs) having access to the advice of professional accountants, which helps businesses (and economies) to 
grow. Such advice is only sought in an environment of trust, in which confidentiality plays a very important part. 

Most importantly, the proposals within the current exposure draft attempt to strike a complicated balance between responding to expectations 
that a professional accountant will act in the public interest (whether by making the appropriate disclosures or by safeguarding confidentiality) 
and recognising the need to comply with local laws and regulations. For reasons explained throughout this paper, we are pleased that 
disclosure beyond those charged with governance is not to be mandatory. Furthermore, if a professional adviser was seen to have a policing 
function, clients and employers may be persuaded to seek the services of accountants who are not subject to the Code, which would surely 
not be in the public interest. 

We believe that the proposals are well-balanced, and recognise the differences between the roles of auditors and other professional 
accountants. However, the proposals are not always clearly expressed in sections 225 and 360 as drafted. Their structures do not aid 
understanding, and so may not be successful in bringing about high standards of behaviour in the public interest. We also highlight below 
several areas in which the proposals lend themselves to detailed guidance alongside the Code, and such guidance may be related to roles 
and relationships with different types of entity (including SMPs and SMEs). Many issues covered by such guidance would be particularly 
suitable for illustration by way of case studies. 

We would question whether the exposure draft should do more to address situations involving cross-border engagements, including group 
audits. It may be the case that a disclosure (to a group auditor or appropriate authority) would be permitted in one jurisdiction but prohibited 
in another. 

12.  AIC We understand that the amendment constitutes a major effort to maintain professional dignity. 
There is significant work implemented and shows the coordination of different efforts. And given the participation of reviewers, who come 
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from diverse cultures, a tolerant gaze activity manifested. Tolerance is one of the values of citizenship and is essential for peaceful 
coexistence. Through attitudes the formation of a planetary ethics is enhance. 

Nowadays it is complex, by the manifestation of standards and best practices to ensure a good reflection on the practice, especially worldwide. 

This does not mean that professionals in public accounting are worse people, but in activity other determinants are required. Thus, knowledge 
through networking, other ways of thinking about life - contact with other cultures - and the increasing complexity of the economic world, is 
toppling borders in a changing and uncertain environment. This forces us to turn eyes to human attitudes and explicit training in the subject 
as indispensable tool. 

The merit of the proposal itself, from code values, is fundamental because it gives meaning to good professional practice. 

Although it is not strictly occasion of this consultation, we would like to make a contribution, already mentioned to the authorities. Based in a 
study of deep sense of values, I humbly dare to put that consideration that the conceptualization of "Integrity" value should be improved. It 
would be clearer to define itself and not supported by the mention of two other values that are necessary for the exercise itself. 

We fear that conceptualize a value with another does not lead to a vast understanding. Building on this concern, we have sought a more 
precise in my opinion that defines concept. And turning to various dictionaries of philosophy and writings are what we leave to your 
consideration: 

Integrity 
Professional assumes and committed to moral values and principles of this Code, and translates this into their concrete actions. Therefore it 
should be particularly reliable, truthful, loyal and ethically conducted. 

As you can appreciate, it is a value that appeals essentially to coherence between: the values, to assume the commitment to them and their 
application in practice. Then in this case, the concept emphasizes some other values, which may diverge according to the code used. 

Also, we understand that it is understandable difficulty conceptualizing "public interest", this, because in the field of ethics and following the 
philosopher Adela Cortina "public is all that exceeds the private". So perhaps it appeals to the criterion of "materiality" in practice. 

This is a logical way to hold the professional, to take awareness of the complexity of their task. Ethics training responsibility, contributes 
largely to their success. 

The professional prepares, consults, but in the end, the way forward to solve the problem that was posed to him determined on the basis of 
their conscience. And perhaps because of this formation of his character will be invaluable help to take the right path. 
But you cannot ignore that businesses tend to take economic risks and sometimes moral, who cannot be transposed to the profession. 

The result of the complexity is that the proposed amendments are also highly valuated because, among other things, comes out of setting 
on the table attitudes as an important part of what the professional does. 

It is reasonable, the Committee limitations criteria for developing a single code for very different cultures.  
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In the case of determining whether to disclose the matter to a competent authority, which adjoins the principle of confidentiality must 
remember that it is a principle of civilization, and that came as a result of the recognition of the right to privacy and the right to Human beings 
have to defend a private sphere where move freely. 

But the ethic of responsibility has come to put limit to the temptation of particular interest prevail over the interest of even global community. 

That freedom can lead to human, especially if it holds power, to lose sight of the development of other individuals, their values even more 
precious life A setback in terms of peaceful coexistence and respect for the dignity of the other. 

Professional public accounting is confronted in economic activity to advise or join powerful organizations. But it is inappropriate for them is 
worth of contravening a law or regulation, because only that way will result in suffering the consequences of that violation. 
What does not emerge, which does not mean it was not taken into account-is the debate on how to act if there is a possibility of protected 
anonymous tip, which occurs, for example, allegations of money laundering. We infer that there are cases where the values in professional 
conflict (the common good or public interest vs. confidentiality), and this can ultimately only appeal to your good judgment and conscience to 
make the determination. It is clear that the reality is very difficult to catch in the casuistry of a code, but can be bounded either a manual of 
good practices. 

In another, we consider that you should walk in the direction of the code explain the importance of working for sustainable development, 
including environmental and social issues that should be met regardless of national laws to protect him. Professionals should assume its role 
as moral leaders and promote changes that will help to peaceful coexistence. 

13.  AICPA We support the IESBA’s objective of setting high-quality ethics standards for professional accountants around the world and facilitating the 
convergence of international and national ethics standards.  The AICPA has been closely monitoring the IESBA’s deliberations and draft 
proposals regarding non-compliance with laws and regulations (NOCLAR) since its inception.  We provided extensive comments to the 
Board’s August 2012 Exposure Draft through our comment letter dated, December 15, 2012, and we actively participated at the NOCLAR 
Roundtable session held in Washington, DC in July 2014.  We are pleased to see that many of the issues we raised in our comment letter 
and at the Roundtable have been addressed by the IESBA in the revised proposals.  We believe the revised proposals represent a significant 
improvement as compared to the August 2012 proposals and commend the Board (and its Task Force) for the significant effort it has 
undertaken to solicit feedback from stakeholders and revise the proposals in response to the extensive feedback received. While the 
proposals represent a more reasonable and workable approach to responding to a suspected or identified NOCLAR, we have provided a 
number of edits and recommendations in our comments below that we believe are necessary and ask the Board to consider. 

Disclosure to an appropriate authority 

The U.S. legal system is unique and creates challenges as it relates to confidentiality and disclosure to an external authority without 
appropriate state and/or federal protections. While there is no longer a requirement to disclose a NOCLAR to an appropriate authority as 
originally proposed, the professional accountant’s judgment can still (and likely will) be challenged if, for example, the professional accountant 
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had the ability to disclose a NOCLAR but determined not to report it to the authorities (e.g., because the professional accountant does not 
believe the NOCLAR would result in “substantial harm”).  Specifically, if a lawsuit is later filed against the company, the professional 
accountant’s judgments may be called into question and they may be subject to potential litigation even though the professional accountant 
complied with the requirements of the Code. We also are concerned that having the ability to disclose a suspected NOCLAR to an authority 
could result in a public expectation that such disclosure will always take place, exacerbating the “expectation gap.”  While we continue to 
have these concerns, we are pleased that the IESBA has made an effort to address these issues by adding the following as a factor to 
consider in determining whether to disclose the matter to an appropriate authority: 

“Whether there exists robust and credible protection from civil, criminal or professional liability or retaliation afforded by legislation 
or regulation, such as under whistle-blowing legislation or regulation.” 

In the U.S. we believe this is an extremely important factor for the professional accountant to consider and in fact, believe such disclosure 
should not be made by a professional accountant unless such protection exists. 

14.  APESB APESB commends IESBA on its consideration of stakeholders’ feedback from the initial 2012 exposure draft, and its extensive global 
consultation and outreach activities undertaken in the development process of this second ED.  

In developing APESB’s response to this NOCLAR ED, we have taken into consideration Australian stakeholders’ feedback from two 
roundtable events conducted by APESB in Melbourne and Sydney in July 2015 as well as submissions from stakeholders.  

We acknowledge that we have had the opportunity to review the New Zealand Auditing and Assurance Standards Board’s (NZAuASB) 
submission. We are supportive of NZAuASB’s submission subject to the comments within this submission. 

APESB has prepared responses to IESBA’s general and specific questions in Appendix A. 

APESB is supportive of IESBA’s proposed framework for professional accountants (PAs) to address instances of identified or suspected acts 
of NOCLAR subject to the recommendations noted below.  

Recommendations 

APESB’s key recommendations for IESBA’s consideration are: 

• the scope of laws and regulations should be amended from “financial statements” to “financial statements and other underlying 
subject matter” to address subject matter other than financial statements; 

• the auditor’s NOCLAR framework should encompass reviews of financial statements in a similar manner to the scope of section 290 
of the Code; 

• the examples of laws and regulations should be categorized according to matters that are likely to be within the subject matter 
expertise of PAs and matters on which the PA is likely to only have a general knowledge; 
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• the examples of laws and regulations should also include data protection and privacy legislation; 

• the specific legal or regulatory requirement to report to an appropriate authority should apply in an equal manner in all four 
frameworks; 

• the auditor’s framework should include explicit guidance in respect of the action an auditor should take upon receipt of information 
from other PAs in public practice or senior PAIBs regarding an identified or suspected NOCLAR; 

• there should be an explicit scope exclusion for insolvency appointments that are subject to legislation in the relevant jurisdiction; 

• consider the development of case studies to illustrate the application of the NOCLAR framework in different scenarios in a similar 
manner to IESBA’s development of network firm examples.; 

• the professional obligation for a professional accountant in public practice to report an identified or suspected NOCLAR to the audit 
engagement partner of the firm should be equally applicable when the client is an audit client of a network firm; 

• in addition to the physical safety of a PA, their psychological wellbeing, and professional reputation should also be considerations 
when determining whether to report an identified or suspected NOCLAR to an appropriate authority;  

• in circumstances where a PA is considering disclosing a matter to an appropriate authority, other PAs in public practice and the 
senior PAIB should also document in a similar manner to the auditor; and 

• in circumstances where a PA has reported an identified or suspected NOCLAR to an appropriate authority, IESBA develops 
guidance for PAs on the safeguarding and management of documentation due to the potential of it being subsequently legally 
discoverable.  

15.  Assirevi Assirevi would like to thank the IESBA for being given the opportunity to comment on this new Exposure Draft (hereinafter the “ED”), which 
is the result of the debate initiated after the previous proposal to change the Code of Ethics of 2012 entitled “Responding to a Suspected 
Illegal Act”. In this regard, Assirevi wishes to highlight its appreciation of the changes in approach introduced by the ED compared to the 
previous consultation of 2012.  

Assirevi subscribes to the objective underlying this consultation of strengthening the role of the independent auditor in order to further 
consolidate the perception that an audit is carried out for the benefit of the market and, more generally, in favour of a broad community of 
people and institutions that rely on the quality of the auditor's work. 

In this respect, Assirevi appreciates the ED’s approach to create a differentiation between the conduct required of professional accountants 
who perform audits and that of professional accountants in public practice providing professional services other than audits. 

Nevertheless, Assirevi considers it appropriate to reaffirm the characteristics, nature and inherent limits of an audit in order to preserve the 
auditor’s specific function, which remains focused on enhancing the reliability of financial statements.  
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In our view, actions that could change the auditor’s role should be carefully assessed under many aspects, also because this may affect the 
system in terms of costs. 

Accordingly, Assirevi sets out herein its observations on the ED and presents, in the following general comments, certain critical issues that 
we believe are worthy of additional consideration. 

Moreover, given Assirevi’s specific role in Italy, the ED was examined exclusively from the point of view of the professional accountant in 
public practice. 

1) Considerations on the usefulness of the guidance in the ED in jurisdictions where laws and regulations already require the reporting of 
identified or suspected non-compliance to an appropriate authority (see Questions. 1 and 2 of the ED). 

Assirevi supports IESBA’s objective to develop a suitable framework to guide the auditor in determining how best to safeguard the public’s 
interests when, in the course of providing professional services, he or she becomes aware of non-compliance with laws and regulations 
committed by the management of the audited entity or from those charged with governance (hereinafter "TCWG"). 

Assirevi believes, however, that provisions and principles contained in the ED should apply and be supportive for professional accountants 
in public practice providing audit services in jurisdictions in which there are no specific regulations on the reporting of identified or suspected 
non-compliance with laws and regulations. In such contexts, in effect, the content of the ED certainly could be useful for the auditor and 
allows, in principle, to fill any shortcoming in the legal and regulatory system to which professional accountant is subject. 

Different considerations apply instead for auditors of jurisdictions where there is a local legal or regulatory framework that already requests 
the auditor to report identified or suspected non-compliance with laws and regulations. Indeed, the guidance proposed in the ED could 
generate problems of compatibility with the provisions already set by national regulations, with significant risks of uncertainty in interpretation 
and implementation and with the possibility of a regulations overlap that could affect the quality of the audit. 

In this respect, the Italian legal system, for example, already provides for a specific legal framework on the subject matter of the ED, and 
which, in certain aspects, appears to be even more stringent than the ED. 

It should also be considered that national jurisdictions may also have set up their own systems of corporate governance in a manner suitable 
to prevent the violation of laws and regulations by management and TCWG. The Italian regulatory framework, for example, has always 
stipulated the Collegio Sindacale as the body delegated under article 2403 of the Italian Civil Code (and article 149 of the Consolidated Law 
on Finance (TUIF) for listed companies) to supervise “the compliance with laws and the company by-laws, the principles of proper 
management and the adequacy of the organizational, administrative and reporting structure and its actual operation”. The assignment to the 
auditor of the duties indicated in the ED would result in an overlap with that required of the board of statutory auditors by national legislation, 
and could, therefore, duplicate functions and create misunderstandings on the allocation of roles and responsibilities between these parties, 
and impact the efficiency of a system which has a long-established equilibrium. 
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In addition, it is worth underlining that in many countries, including Italy, the Code of Ethics and the International Standards on Auditing issued 
by the IAASB are adopted by law and therefore become part of the local regulatory framework. With this in mind, it would be desirable to 
avoid inconsistencies between simultaneously applicable rules. 

Finally, it should be noted that the recent reform of the audit market introduced in Europe, with the amendment of Directive 2006/43/EC and 
the publication of EU Regulation 537/2014, assigned special obligations to European auditors in the event of non-compliance with laws and 
regulations by the audited company. 

Article 7 of the above-mentioned Regulation 537/2014 states that when a statutory auditor carrying out the statutory audit of a public-interest 
entity suspects or has reasonable grounds to suspect that irregularities with regard to the financial statements of the audited entity may occur 
or have occurred, he shall inform the audited entity and invite it to investigate the matter and take appropriate measures.  

This provision is combined with art. 12 of the same Regulation pursuant to which the auditor shall have a duty to report promptly to the 
competent authority supervising the public-interest entity or to the authority responsible for the oversight of the statutory auditor any "material 
breach of the laws, regulations or administrative provisions which lay down, where appropriate, the conditions governing authorisation or 
which specifically govern pursuit of the activities of such public-interest entity". 

Even those regulatory provisions, which in any case accompany those of the individual Member States, should be coordinated with the 
contents of the ED. 

In the light of all the above, the ED is, in our view, a useful tool to guide the behavior of auditors operating in countries where there are no 
legal or regulatory requirements relating to the reporting of identified or suspected non-compliance to the competent authorities towards the 
ethical requirements of the Code. 

On the other hand, for auditors in countries that already have stringent regulatory rules regarding the reporting of non-compliance and the 
prevention thereof, the ED could create problems of interpretation and the overlapping of roles with other parties. 

2) The principle of protection of the public interest referred to by the ED 

One of the main objectives of the amendments made to the Code of Ethics with the ED is to "enable PAs to meet their overriding responsibility 
to act in the public interest". In this regard, paragraph 225.4 of the ED contains a concise clarification of the factors to consider in order to 
understand what constitutes "public interest" in the context of the communication of identified or suspected non-compliance. That paragraph 
indicates that "What constitutes the public interest will depend on: a) the facts and circumstances of the non-compliance or suspected non-
compliance; and b) the nature and the extent of the immediate or ongoing consequences to the client, investors, creditors, employees or the 
wider public". 

In the opinion of Assirevi, the definition of the protection of public interest of the professional accountant in public practice in accordance with 
the ED differs from that hitherto generally referred to in the legislation establishing the roles and responsibilities of the auditor.  
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In this regard, in the opinion of Assirevi, one of the most recent regulatory provisions  clarifies the role of protecting the public interest that is 
attributed to the auditor. In particular, an initial passage of the premises of the above-mentioned EU Regulation 537/2014 reads as follows: 
“Statutory auditors and audit firms are entrusted by law to conduct statutory audits of public-interest entities with a view to enhancing the 
degree of confidence of the public in the annual and consolidated financial statements of such entities. The public interest function of statutory 
audit means that a broad community of people and institutions rely on the quality of a statutory auditor’s or an audit firm’s work. Good audit 
quality contributes to the orderly functioning of markets by enhancing the integrity and efficiency of financial statements”. 

Assirevi subscribes to the approach of EU Regulation 537/2014, above, and believes that as a consequence of the protection of public 
interest described above, the auditor is required to assess identified or suspected non-compliance that may have an effect on the financial 
statements. It is, in effect, the same principle provided by ISA 250. 

In this regard, paragraph 29 of the ED’s Explanatory Memorandum indicates instead that "the proposed pronouncement goes beyond ISA 
250" and that the objective of the amendments of the Code of Ethics "is to call for auditors and other PA's to have regard to the wider public 
interest implications of the matter in terms of potentially substantial harm to stakeholders, whether in financial or non-financial terms". 

Assirevi has significant concerns about this approach. Assirevi believes that asking the auditor to evaluate any non-compliance of which he 
has become aware, regardless of the potential effect on the financial statements, and to consider its implications even in non-financial terms 
could lead to a change in the auditor’s role and responsibilities. Such a change would not be supported by local legislation establishing the 
auditor’s roles and responsibilities, nor by the applicable standards on auditing. 

In the opinion of Assirevi, consideration should be taken of that set out in paragraph 4 of ISA 250: “the requirements in this ISA are designed 
to assist the auditor in identifying material misstatement of the financial statements due to non-compliance  with laws and regulations. 
However the auditor is not responsible for preventing non-compliance and cannot be expected to detect non-compliance with all laws and 
regulations”.  

The above-mentioned paragraph should, in the opinion of Assirevi, be included in the ED, in order to better identify the auditor’s role and to 
avoid creating a public expectation gap with regard to the function of the professional accountant in public practice. 

In fact, the ED indicates in general terms that: “in the course of providing a professional service to a client a professional accountant in public 
practice may come across non-compliance or suspected non-compliance with laws and regulations” (cfr. 225.1) or “becomes aware of 
information concerning an instance of non-compliance or suspected non-compliance” (cfr. 225.11, 225.34). 

In the absence of the clarification requested above, it would at a minimum be necessary to clarify the meaning of "may come across" and 
"become aware”. 

3) Considerations on the definition of “non-compliance with laws and regulations” relevant to the Exposure Draft  
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As mentioned above, from the reading of the ED it clearly emerges that the auditor is required to implement the measures provided for therein 
in the event of any suspected or identified “non-compliance with laws and regulations”, whether or not they affect the financial statements 
subject to audit.  

This approach is, in the opinion of Assirevi, overly broad and appears to significantly extend the circumstances that should be subject to 
evaluation by the auditor, moving away from the specific reference to the accounting aspects typically delegated to the competence of the 
professional accountant in public practice. 

Paragraphs 225.5, 225.7 and 225.8, read in conjunction with and compared to paragraphs 6, 10, 13 and 14 of ISA 250, show that the ED is 
not entirely in line with that provided by the international auditing standards which only refer to non-compliance with laws and regulations 
identified by the auditor as part of its audit procedures that have a significant effect on the determination of the amounts and disclosures in 
the financial statements.  

Instead, the ED introduces the concept (not found in ISA 250) of non-compliance that leads to “wider public interest implications in terms of 
potentially substantial harm to the wider public, including investors, creditors and employees”.  

The reference to “potentially substantial harm” seems to be rather generic and subjective. The ED does not set out criteria that would be 
useful to define “substantial harm”, but simply states in general terms in paragraph 225.21 that “An act that causes substantial harm is one 
that results in serious adverse consequences to any of these parties (entity, investors, creditors, employees or the wider public) in financial 
or non-financial terms”.  

This implies wide discretion in defining this concept and a subjective approach to each case, with the consequent absence of benchmarks to 
identify non-compliance by the auditors and, more generally, by the market. 

Based on the above, it would seem that the approach of ISA 250, and the reference to non-compliance that could have a significant effect 
on the financial statements, presents  lower risks of subjectivity and ambiguous interpretation.  

4) The relationship with management and TCWG and the assessment of their response to the auditor’s communication 

Paragraphs 225.17, 225.18 and 225.22 of the ED illustrate an approach that not only, as already described above, goes beyond ISA 250 but 
also assigns a different role to the professional accountant in public practice.  

The ED requires the auditor to evaluate the conduct and responses of management and TCWG to his communications and, only when these 
responses are, in his opinion, inappropriate, to inform the supervisory authority.  

This is a completely new approach compared to that provided for in the EU legislative framework referred to in paragraph 1 and in ISA 250, 
which assigns to the public accountant in public practice a form of oversight duty over management. 

Article 12 of EU Regulation 537/2014, applicable to public-interest entity’s audit, provides that the auditor shall report promptly to the 
competent authority supervising that entity or the competent authority responsible for the oversight of the statutory auditor or audit company 
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“a material breach of the laws, regulations or administrative provisions which lay down, where appropriate, the conditions governing 
authorisation or which specifically govern pursuit of the activities of such public-interest entity”.  

Article 7 of the same Regulation also states exclusively that the auditor shall inform the managements of the audited entity and invite it to 
investigate the matter and take appropriate measures to deal with such irregularities and to prevent any recurrence of such irregularities in 
the future. This provision does not require the auditor to assess the responses taken by management. It merely requires that the auditor 
informs the authorities where the audited entity not investigate the matter.  

The above-mentioned EU Regulation, which, in the context of the recent reform in audit, represents for the European Legislator, the stricter 
rule as it applies to the audit of public interest entities. Nevertheless, this Regulation does not substantially assign to the auditor an oversight 
role of the management that, conversely, is found in the ED. 

Similarly, Italian laws about the notification of censurable facts to the authorities provide solely that the auditor shall inform Consob without 
delay when any facts or events that have a significant effect on the financial statements are identified.  

Also paragraph 28 of ISA 250 requires the auditor to inform the appropriate authority of any cases of significant non-compliance but it does 
not subordinate this notification in any way to the response of management or TCWG to the communication of the professional accountant. 

On the other hand, paragraphs 225.17, 225.18 and 225.22 of the ED require the professional accountant in public practice to evaluate 
management’s actions, going beyond what is currently required by ISA 250.  

In addition, it seems inevitable that this situation would lead to conflict between management and the auditor about the entity’s presumed 
non-compliance, given the subjectivity involved in interpreting the relevant laws and regulations.  

Moreover, the significant discretion given to the auditor by the ED in assessing management’s response exposes the professional accountant 
in public practice to possible disputes about its decisions in the case of identified or suspected non-compliance. As a consequence, the only 
behaviour that might prevent the formulation of objections to the auditor would seem to be the notification of the non-compliance to the 
competent authority.  

This would lead to the risk of excessive notifications, which would affect the authority’s effectiveness and increase disputes between auditors 
and audited entities. 

Given the above, Assirevi believes that paragraphs from 225.17 to 225.26 should be revised to limit the auditor’s involvement in assessing 
management’s response to its communication.  

5) The problem of identification of the appropriate authority to which the disclosure should be made 

Identification of the appropriate authority to which the disclosure should be made could lead to significant interpretation issues, also in relation 
to the differences in national regulations. 
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For example, it may be difficult to identify the relevant authority for certain categories of non-compliance with laws and regulations, given the 
existence of various judicial and/or supervisory authorities that could potentially be interested. Therefore, specification of which authority is 
to be contacted should be agreed at the local level. Should national legislators not provide for this, it could create significant uncertainty about 
application of the disclosure obligation to the appropriate authority, proposed by the ED. 

It would be appropriate that the ED clarifies that the appropriate authority to which the disclosures are to be made is should established by 
local regulations and laws.   

6) Identification of “Clearly inconsequential matters”. 

The ED excludes from the application of Section 225 “matters that are clearly inconsequential”. However, this definition of that term is not 
clear. The ED simply states that those “matters” that are “clearly inconsequential” are considered as such by “their nature and their impact, 
financial or otherwise, on the client, its stakeholders or the wider public”. 

This is a very vague definition that could lead to numerous interpretative problems. 

Assirevi recommends that the IESBA provide a more precise description of these matters, which are excluded from the scope of application 
of Section 225. 

7) Considerations on the application of the ED to professional accountants providing professional services other than audits of financial 
statements.  

The obligation to report identified or suspected non-compliance with laws and regulations set by the ED for professional accountants providing 
professional services other that audits should take due account of various peculiarities and objectives that characterize non-audit services. 
These considerations should lead to the understanding of how professional accountants providing non-audit services, depending on the 
engagement given to them, may face limitations in having contact with the appropriate TCWG and in obtaining sufficient information to enable 
them to exercise their professional judgment on the issue of non-compliance. For this reason, they may not have all the necessary information 
to evaluate any circumstances underlying suspected non-compliance and they may also not have access to the appropriate level of 
management in order to apply the measures required by the ED. Assirevi, therefore, proposes that the IESBA modify the ED proposal, 
establishing a principle in which the obligations of professional accountants are differentiated based on the characteristics of the non-audit 
services engagement.  

Moreover, the current wording of paragraph 225.43 of the ED provides that, in the event of non-compliance or suspected non-compliance, 
the professional accountants have to evaluate whether to disclose the matter to the statutory auditor. 

At the same way, paragraph 225.40 requires that the professional accountant engaged in services other than audits that belongs to the same 
network as the auditors must assess whether or not to communicate the non-compliance or suspected non-compliance to the engagement 
partner of the audit. 
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Instead, in accordance with paragraph 225.39 of the ED, the professional accountant providing non-audit services for an audit client of the 
firm must communicate non-compliance to the engagement partner of the audit. 

This approach does not seem to take adequate account of the eventual confidentiality obligations of the professional accountant in the non 
audit services engagement. The ED simply reports the existence of this issue in paragraph 225.44, without considering the implications or 
providing more specific guidelines. 

In this context, in order to solve the above-mentioned critical issues, it could be preferable that the ED differentiate the behavior of the 
professional accountant providing non-audit services by virtue of the eventual confidentiality issues which may impede the communication to 
the engagement partner. In other words, in Assirevi’s opinion, where confidentiality limits exist, the ED should require the professional 
accountant to communicate with the company’s management and TCWG, asking them to start appropriate contact on the question with the 
statutory auditor. In cases where there is no confidentiality limits, the ED could maintain the provision regarding direct communication to the 
auditor of non-compliance or suspected non-compliance by the professional accountant providing non-audit services.  

Finally, it should be noted that the disclosure of non-compliance or suspected non-compliance can be problematic especially if the 
professional accountant is involved in forensic services, which, as is well known, could be aimed toward detecting non-compliance with laws 
or regulations perpetrated by the management of the company which has assigned the engagement. Requesting a disclosure of the non-
compliances discovered during forensic services could, in the opinion of Assirevi, jeopardize the objective and the reasons for which these 
engagements are assigned. Accordingly, it would be appropriate that the new Code of Ethics confers an exemption from the obligations of 
paragraphs 225.33 and following to forensic services. 

16.  BCBS We acknowledge the efforts and progress made by the International Ethics Standards Board for Accountants (the Board) since the issuance 
of its August 2012 Exposure Draft on the same topic in exploring possible ways to meet constituents’ concerns. A Code of Ethics with a 
global reach like the one envisioned by the Board should aim to establish standards that ensure that professional accountants, particularly 
public accountants performing assurance engagements at entities such as banks, do not turn a blind eye to an act or a suspected act of non-
compliance with relevant laws and regulations. When addressing how professional accountants should respond to these situations, the Code 
should also explain how accountants should consider all relevant aspects of the legal, regulatory and cultural environment at the jurisdictional 
level. 

We believe that the revisions to the Code proposed by the Board in its current Exposure Draft have achieved an appropriate balance when 
compared to its earlier proposal. It is important that the proposed revisions now distinguish between public accountants and accountants in 
business (senior and other levels) and ensure that every professional accountant addresses each act or suspected act of non-compliance 
with relevant laws and regulations that comes to his or her attention in the course of carrying out his or her engagement or employment 
activities, as applicable. Furthermore, we believe that the proposal’s acknowledgement of relevant factors the professional accountant should 
assess when determining if additional action is needed provides evidence that the Board is mindful of the differences around the globe in 
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legal, regulatory and cultural environments. We welcome the approach in which the professional accountant who has the highest public 
interest profile, ie a public accountant who audits financial statements, faces the strictest requirements in the Code. 

We would like to emphasise that prudential supervision objectives are better served when professional accountants who conduct assurance 
engagements at banks communicate with supervisors on a regular basis. In many jurisdictions, legal arrangements have been made to 
enable communications between auditors and supervisors under an umbrella of confidentiality. That approach facilitates the work of 
supervisors when engaging with those charged with governance at a particular bank to address matters of significance, including issues 
related to non-compliance or suspected non-compliance with laws and regulations. 

As you are aware, the International Assurance and Auditing Standards Board (IAASB) is working on a project to develop guidance in the 
area of the relationship between supervisors and auditors. We encourage the Board to interact with the IAASB in such a manner that relevant 
aspects of the Board’s Code of Ethics addressing the disclosure of a matter to an appropriate authority are similarly included in the IAASB’s 
guidance. 

17.  BDO BDO International Limited1 is pleased to have the opportunity to comment on the International Ethics Standards Board for Accountants 
(IESBA or Board) exposure draft (ED) on non-compliance with laws and regulations. Following the previous consultation and the extensive 
stakeholder engagement, including the three roundtable events, we are of the view that the revised proposals are much improved and are 
more appropriate in terms of their interaction with jurisdictional confidentiality obligations and other local laws and responsibilities. 

We do however, still believe that there is fundamental difficulty with PAs being held accountable for actions required by the ED that is in the 
‘public interest’. Although the concept of the Public Interest is critically important to the role a PA plays and the work they undertake, there is 
a lack of consensus and clarity around its definition. In turn, this may place unrealistic expectations on the PAs responsible under the ED, 
particularly in situations where governments and regulators have consciously not introduced reporting responsibilities, perhaps as a result of 
their own judgement of where the public interest lies. 

Additionally, we believe that it is important that any action needed as a result of non-compliance with laws and regulations is recognised 
primarily as a management responsibility and, as such, the primary responsibility for action lies with senior boards of organisations, including 
those PAs who are part of these Boards. Any doubt that the auditor might rank equally in such responsibility might start to impinge upon the 
appearance of independence. 

18.  BT It is recognised that instances of NOCLAR, or instances where a potential exists that NOCLAR has occurred, has long been a fraught subject 
for the profession to content with: on the one hand, the duty of confidence is one of the ‘fundamental principles’ by which a professional 
accountant is bound, yet, on the other hand, there may be a broader, public, interest in knowledge the professional accountant comes into 
possession of being known to a public authority.  
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The resultant tension is very difficult for professional accountants to address: his or her training has, after all, been heavily predicated on the 
fact that the fundamental principles constitute absolute standards of behaviour from which there are no derogations: the duty of integrity, for 
example, is not subject to any caveat.   

Though the duty of confidentiality is subject to derogations (there is an ‘entitled or obliged by law’ override - which begs the question whether 
it is properly termed a fundamental principle anyway), it surely must be the case that confidential information about a client or employer 
should only ever be breached where the degree of compunction, objectively viewed, is substantial. 

Of course, whenever the test for a professional obligation is qualitative, invoking a public interest threshold, the sorts of interpretational 
difficulties that the consultation points up become inevitable. This is the point at which we suggest caution: it is a difficult enough task to make 
a public interest test comprehensible at national level (we in the UK have experienced this recently, in professional disciplinary 
circumstances17), but when it needs to be a common test, applied uniformly across all of the jurisdictions whose professional bodies make 
up the membership of IFAC, the problem is multiplied. 

The additional reporting obligations that the proposed new Sections in the IESBA Code seek to impose will bear heaviest on professional 
accountants who are auditors. The justification is said to be that the public interest is greatest in that professional service. The consultation 
paper also concedes that extant obligations on auditors in the sort of circumstances the paper refers to are already extensive18 and we 
counsel against the need or desirability of making them broader and more onerous still.  

Our concern is based on the vagueness that attends any instance where the public interest is invoked as the justification. What tends to 
follow (and the consultation paper concedes the point19) is an unsureness on the part of the auditor as to the proper application of the law 
and a resort to legal advice.  

Taking a recent practical example in the UK context, the sale of military aircraft to a Middle Eastern country by a British manufacturer was 
said to have involved the making of illicit payments to third parties. Those professional accountants (whether in practice as auditors or 
employed by the seller) will have been subject to the UK’s statutory secrecy laws. The consultation paper suggests that they may have been 
under a professional obligation, which superseded the law, to test the extent of their professional duty against their legal one by taking legal 
advice. The answer from lawyers to the question would almost certainly have been equivocal, leaving the professional accountants concerned 
no better placed than they were before asking the question.  

It would not be a defence for those professional accountants to a charge of professional misconduct to plead in answer that they took advice, 
the import of which was that the law may permit them to disclose NOCLAR. This example is, frankly, not untypical, and it extends not merely 

                                                           
17 Executive Counsel to the (UK) Financial Reporting Council against Deloitte & Touche, and another (30 January 2015)  
18 ISA 250, for example. 
19 Para 130 says there will inevitably be incremental costs of applying the Code, since taking legal advice will be virtually always necessary. 
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to situations of clear criminality to but to practical situations often encountered by auditors: when they feel obliged to resign from audit 
appointments, a situation which lays professional and legal obligations on them.  

The professional obligation (to intimate the circumstances giving rise to the decision to their successor) is very difficult as directors may 
threaten to sue for defamation, and the legal obligation (to make a public report on those reasons) is subject to a very narrow and arguably 
equivocal extent of public interest right. The result is that the decision to resign is very often publicly announced in a very nuanced way and 
the information the incumbent auditor feels able to give to the incoming one is also nuanced and limited, for the same reason.  

The proposal in the consultation does nothing to improve the situation that obtains presently. Actually, it makes it worse, as auditors may feel 
compelled to take legal advice purely as a defensive or self-protective measure against allegation that they have failed to fulfil the terms of 
the new provisions, even though a common sense view is that it is not necessary: the only tempering wording in the new provisions is where 
there is no ‘substantial harm’ results with an instance of NOCLAR. The reality is that auditors are going to feel compelled to take legal advice 
on what the presence/absence of ‘substantial harm’ means in the particular circumstances they are facing.  

We comment too on the assumption in the Exposure Draft20 that professional accountants carrying out non-audit work should (be deemed 
to) have the same extent of knowledge of law and regulation affecting a particular client as its auditor would. We do not accept that proposition: 
the extent of ‘deemed knowledge’ should be tempered by the nature of the engagement – a professional accountant engaged to prepare the 
accounts of a client should not be deemed to know the client-context to the same degree as its auditor should: an auditor is obliged by 
standards to have a knowledge of the laws and regulations to which an audited entity is subject, whereas there is no such requirement for 
many non-audit services (indeed, it would be entirely possible to advise a company on a given matter without needing to have knowledge of 
laws and regulations which, though fundamental to its activities, nevertheless do not impact on the matter on which the advice is provided. 

We therefore disagree with the last three sentences of para 22, that,  

“The Board further believes that those two categories should also represent an appropriate scope of laws and regulations covered for all 
other categories of PA. This is because it would be reasonable to expect them, by virtue of their professional training and expertise, and their 
knowledge of and experience with the entity (either through the provision of non-audit services to the entity or through an employment 
relationship), to recognize an act of NOCLAR or suspected NOCLAR in those two categories of laws and regulations if they came across it. 
This expectation would hold regardless of these other PAs’ roles and levels of seniority.”  

Para 73 appears to accept that non-auditors should not have the same extent of reporting obligation as auditors, 

“For these PAs [PAs in public practice providing services other than audits], the Board believes that the extent of the required response 
should be less compared with that for auditors. This is consistent with the former’s generally narrower mandates and the lower level of public 
reliance on the services they provide.” 

                                                           
20 Paragraphs 21 and 22. 
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but we believe that it is not correct for them to have imputed to them the same degree of knowledge of the client-context as an auditor: simply 
cutting down the extent of his or her reporting duty is not the distinguishing feature that the Board should be concentrating on.                      

Key additional points 

In relation to the objectives of ‘Sections 225 and 360 and Interaction with Applicable Legal Requirements’, whereas we are supportive of 
IESBA’s objective to improve the clarity of the Code of Ethics for Professional Accountants and believe that it is right to have the current 
debate, and that in some respects, the guidance now offered to professional accountants helps in that respect, we do not believe that the 
new provisions and the accompanying guidance are yet workable.  

Our fear is one that the consultation paper itself refers to – of unintended consequences: there is still considerable work still to be done.  

Whereas we note IESBA’s objectives for the new sections, 

(i) To ensure that PAs do not turn a blind eye to identified or suspected NOCLAR and that they do not, through their actions or inaction, 
bring the profession into disrepute; 

(ii) By alerting management or, where appropriate TCWG, to seek to: 

(a) Enable them to rectify, remediate or mitigate the consequences of the NOCLAR or suspected NOCLAR; or 

(b) Deter the commission of the NOCLAR where it has not yet occurred; and 

(iii) For PAs to take such further action as may be needed in the public interest.  

and are supportive of them, we think that (ii) may have a unintended consequence in terms of the ‘tipping off’ offences that apply in FATF 
countries.   

Whereas we understand too that the following wording has been introduced in paragraph 225.10 to deal with the tipping-off point, 

“In some jurisdictions, there are legal or regulatory provisions governing how professional accountants should address non-compliance or 
suspected non-compliance with laws and regulations. The professional accountant shall obtain an understanding of those provisions and 
comply with them, including any prohibitions on alerting (“tipping-off”) the client prior to making any disclosure, for example, pursuant to anti-
money laundering legislation.” 

we believe there is a risk that users could still regard it as qualified by paragraph 225.12,  

“If the professional accountant suspects that non-compliance with laws and regulations has occurred or may occur, the professional 
accountant shall discuss the matter with the appropriate level of management and, where appropriate, those charged with governance.” 

We therefore believe that the qualification in paragraph 225.12 should be reflected in 225.10, and in other paragraphs where the same 
qualification applies. 

Paragraph 225.30 deals with the point we made above (about obligations on incumbent auditors who are resigning), saying that, 
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“Where the professional accountant determines that withdrawing from the engagement and the professional relationship would be 
appropriate, doing so would not be a substitute for taking other actions that may be needed to achieve the professional accountant’s objectives 
under this section. In some jurisdictions, however, there may be limitations as to the further actions available to the professional accountant 
and withdrawal may be the only available course of action. When withdrawing from the professional relationship, the professional accountant 
shall comply with the requirements of section 210.” 

We believe that this important provision needs to take cognisance of the fact that the boundaries of legal discretion given to auditors is as 
best opaque, and that sound ethical conduct in circumstance such as these may not go beyond what the law allows: in other words, there 
are many situations in which ethical obligations are coextensive with legal ones.  

This practical example tends to illustrate the difficulties of prescribing new ethical obligations: what a professional accountant may wish to do 
and what he might feel is the right thing to do is constrained by the extent of his entitlement.  

Neither the new guidance under Sections 225 and 360 nor the Explanatory Memorandum make this point explicitly enough.  There needs to 
be explicit ‘legal professional privilege’: even a cursory examination of LPP in the Member States of the EU shows a wide difference in its 
availability – professional accountants in industry have it but not their equivalents in public practice. The new guidance, should it fail to refer 
to LPP and build it into the new provisions, will be seriously undermined in practical implementation terms.  

Section 140 on Confidentiality should make explicit reference to the issue we have pointed up as the intended revisions to it do not address 
it.   

The difficulty with tying professional behaviour to a ‘public interest’ test 

Section 225.4 does nothing to clarify what the term means, 

“What constitutes the public interest will depend on: 

(a) The facts and circumstances of the non-compliance or suspected non-compliance; and 

(b) The nature and extent of the immediate or ongoing consequences to the client, investors, creditors, employees or the wider public.” 

There is widespread debate in a number of jurisdictions currently about the value of a public interest test in seeking to define professional 
obligations and we caution against taking decisions in the NOCLAR context while that debate is ongoing: it is not self-defining and is often 
used in lazily juridical way – it does not become clearer through the mere fact of repetition.              

We agree with the Explanatory Memorandum that issues like definition of the public interest and the obligations of professional accountants 
need to be tackled at intergovernmental level and with the authority of truly supranational bodies with the authority to bind nations, not simply 
a class of person: to place all of the onus on the professional accountant is a disproportionate and unfair policy. 

We agree too that there should be no differentiation between PIEs and Non-PIES for NOCLAR purposes. 
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We note too that, in instances where the auditor has reported the NOCLAR circumstances to ‘those charged with governance’, he has to 
consider further whether he has to make wider disclosure. We have concerns about the wording of the Threshold for the Determination of 
Further Action in proposed paras 225.20 – 225.29 as this is the watershed test for what the professional accountant should do. Whereas 
we agree with ‘clearly inconsequential matters’ being scoped out per para 33 of the Explanatory Memorandum, we are concerned about the 
Third Party Test in para 54 of the EM, 

“To ensure an objective and rigorous assessment of the need for, and nature and extent of, further action, the Board is proposing that the 
framework require the application of a third party test. Under this test, auditors would be required to take into account whether a reasonable 
and informed third party, weighing all the specific facts and circumstances available at the time, would be likely to conclude that they have 
acted appropriately in the public interest (see paragraph 225.25).” 

The tying-back to the public interest suffers from the same criticism we made above – the opaqueness of ‘public interest’.  

The threshold test introduces a term new to ethical guidance – ‘substantial harm’. 

“225.21 Whether further action is needed, and the nature and extent of it, will depend on various factors, including: 

• The legal and regulatory framework. 

• The appropriateness and timeliness of the response of management and, where applicable, those charged with governance. 

• The urgency of the matter. 

• The pervasiveness of the matter throughout the client. 

• Whether the professional accountant continues to have confidence in the integrity of management and, where applicable, those charged 
with governance. 

• Whether the non-compliance or suspected non-compliance is likely to recur. 

• Whether there is credible evidence of actual or potential substantial harm to the interests of the entity, investors, creditors, employees or 
the wider public. An act that causes substantial harm is one that results in serious adverse consequences to any of these parties in financial 
or non-financial terms.” 

It is odd that a term that implies such gravity is only one of seven, individual not cumulative criteria set out in the paragraph, and constitutes 
an obligation wider than ISA 250. A new conceptual term such as this is bound to become the focus for those trying to interpret Section 
220.21 and deserves deeper discussion, and consultation with the regulatory bodies and their members who will have to live with it.  

An undue level of emphasis on the auditor 
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The stratification of responsibility proposed for the revised Code seems to us to place a degree of emphasis on the auditor that is unwarranted, 
certainly much higher than other categories of professional accountant. The duty of care owed by the auditor in the UK and most other mature 
civil and common law jurisdictions is limited to the shareholders of the audited entity.  

We submit that the increased emphasis on the auditor is not justified.  

19.  CAI We note that while only 12% of respondents to the previous Exposure Draft has expressed support, the IESBA considers it appropriate 
to continue to address this important issue in this manner which goes somewhat further than the originally announced intention of 
IESBA to develop enhancements to the Code to help guide professional accountants who encounter suspected illegal acts. AAC has 
previously expressed general support for the principle of ‘public interest reporting’ but on the basis of a framework for such reporting that 
is common across jurisdictions and can be applied by all professionals, not just professional accountants. 

The absence of a universally accepted definition and understanding of what is meant by ‘public interest’ and the many different expectations 
that exist in this regard adds further complexity to this issue. 

While we note that IESBA has acknowledged in the Explanatory Memorandum to its revised Exposure Draft the validity of issues that 
have been raised in our previous response and by others.  These include; 

• the  primacy  of  laws   and  regulations  in  individual  jurisdictions  which  establish  reporting frameworks and which impose 
‘local’ reporting obligations; and 

• the absence of a commonly accepted interpretation of the meaning of ‘public interest’ and the complexities that arise because of 
this. 

AAC believes that both issues need to be addressed more specifically within the Code amendments themselves. 

AAC continues to support the approach to this matter set out in ISA 250. We caution  against any departure from an already accepted 
and understood approach to NOCLAR and any attempt to extend existing requirements without proper consultation and due consideration 
which may contribute to further uncertainty with regard to reporting obligations for auditors. 

We continue to believe that it would be more appropriate for IESBA to engage with relevant global regulatory bodies and agencies 
with a view to exploring how to take forward a principle of reporting in the public interest by relevant professions. 

In light of the above AAC has decided not to respond to the specific questions in the Exposure Draft. 

20.  CalCPA The Committee was quite pleased to see that many of our suggestions and comments relating to the earlier draft were addressed in the 
current draft.  Well done.  We are in favor of issuing the standard as drafted. 

21.  CIMA CIMA welcomes and supports the IESBA’s endeavours to review and enhance the relevance of the code of ethics for the global profession, 
particularly as this also helps reinforce confidence in the ethical infrastructure of business. It must be recognised however that an ethical 
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code is but one component or driver of responsible business practice and that, in respect of NOCLAR, a change in any prescriptive dimension 
of the code designed to address this would need to be balanced by a commensurate level of regulatory policing and enforcement which is 
arguably more complex. 

While we can see the merits of a code demand that better enables accountants to warn of bad or potentially illegal activity in the public 
interest, this would also require attendant safeguards to be in place- worldwide - in order to provide support and protection to the individuals 
seeking to fulfil their ethical obligations. This in turn would require acknowledgment and understanding of the many differing legal and cultural 
contexts within which professional accountants work, and which in some jurisdictions can leave individuals in positions in some instances of 
significant vulnerability.  

General comments 

CIMA is not convinced that the proposals in this consultation are justified – it is felt that the duties of the PA are encompassed in the 
fundamental principles and the extant code. For example, section 140.7 of the current Code already states that the professional accountant 
“may be required to disclose confidential information [in case of] a professional duty or right to disclosure when not prohibited by law.” 

In addition, the more prescriptive a code is, the more danger there is to professional accountants working in jurisdictions that have limited 
protection for whistleblowers and those that make disclosures of NOCLAR. The ability to make a professional judgement as opposed to 
following a checklist will benefit these PAs. 

There should be more emphasis throughout that the lists provided are examples for guidance and not a replacement for professional 
judgement. 

22.  CIPFA The Chartered Institute of Public Finance and Accountancy (CIPFA) welcomes the opportunity to comment on the draft, which we believe is 
a useful addition to the guidance in the IESBA Code. We are a little disappointed that the proposals do not go further towards placing a clear 
responsibility on accountants – particularly PAIBs - to disclose NOCLAR to the relevant authorities. However, we recognise that the proposed 
rules and guidance have to cover many different kinds of corporate and legal circumstances, and the lengthiness and complexity of the 
Board’s discussions to date illustrate the problems inherent in finding a common solution. 

We believe that the proposed guidance goes some way towards supporting professional accountants in these circumstances, but the terms 
are weaker than they might be. For example, paragraph 70 talks of the senior professional accountant ensuring the provision of safeguards 
“to the extent to which (he) is in a position to do so.” By definition , a senior PAIB should be in such a position, and the inclusion of this phrase 
gives the wrong flavour to the guidance – it almost seems to indicate an opt out.  

We are content that the resulting Code would not place a sweeping requirement on accountants to make disclosures, but is more concerned 
with “permitting“ them to override their responsibilities in terms of confidentiality  to clients or employers. It is of course an essential minimum 
that this permission exists, as otherwise accountancy bodies will themselves be in dilemmas about whether to take disciplinary action. The 
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circumstances in which the override applies are however somewhat restricted. Referring for example to paragraph 23, we feel that there are 
many instances where non compliance other than relating to professional activities is nonetheless capable of bringing the individual 
accountant and the profession in general into disrepute  - serious physical assaults for example. 

Turning to the specific question of applicability to PAIBs in the public sector, we remind the Board that under IFAC definitions, the term PAIB 
includes auditors working in national audit bodies. The principles behind the proposals relating to auditors will apply to a certain extent, 
although it seems likely that in many jurisdictions, disclosure to  governments/Parliaments would represent a normal part of an audit 
assignment, and that there should be fewer circumstances where a conflict between confidentiality and public interest would apply. The 
principles perhaps apply more widely to “true” PAIBs in public service, but again public sector bodies tend to be subject to a wide range of 
different regulatory and statutory frameworks, where the provisions of the code will be overridden. 

23.  CNDCEC CNDCEC appreciates IESBA’s interest in satisfying the public interest. Nevertheless, we recognize that there is still uncertainty regarding 
the definition of “public interest”.  

As an overall consideration, we understand that this is a situation where a “standard”, as a tool is used to achieve the purposes of a “law”, 
which needs to be very clear and with well-defined criteria in order to be enforceable. 

Considering the contents of specific paragraphs, Section 225.3 of the ED presents a notion of public interest that encourages the need to 
react to NOCLAR according to the principles of integrity and professional behavior, thus prevailing on other fundamental principles, such as 
confidentiality, and - from a different perspective - professional behavior. Actually, the confidentiality requirement, that in several jurisdictions 
is legally qualified as professional secrecy, responds to the public interest as much as the duty to act in response to NOCLAR. Nevertheless, 
this is not a sufficiently material reason to object that - where a practitioner opts for confidentiality – this should imply a non-compliance with 
the integrity requirement.  

Paragraphs § 225.5 e 225.6 require professional accountants and auditors to perform a monitoring activity which goes far beyond their 
professional competencies, including those generally recognized by IFAC.   

The requirement – in paragraph 225.25 - to use the third party test is too general and burdens practitioners with heavy responsibilities.  

Similarly the provisions in paragraph § 225.27 raise significant concerns. The wording “Whether there exists robust and credible protection 
from civil, criminal or professional liability or retaliation afforded by legislation or regulation, such as under whistle-blowing legislation or 
regulation” is quite vague. In addition, the wording “Whether there are actual or potential threats to the physical safety of the professional 
accountant or other individuals” may suggest that the ethical requirement may only apply in countries with a low level of threat to the physical 
safety of professionals. 

We also noticed that, compared with the previous project named “suspected illegal acts”, the ED does not make any distinction between non 
audit services provided to an audit client from non-audit services provided to a non-audit client, but for the provisions in § 225.39 and 225.40.  
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Regarding the professionals’ disclosure to an external auditor, paragraph § 225.43 implicitly turns a simple expectation into an ethical duty 
for the auditor to comply with. Defining the thresholds beyond which a disclosure is required is up to the legislator and not to professional 
ethics. Setting very vague ethical principles on the matter may place heavy responsibilities on professionals, affect the expectation gap and 
may as well generate a reputational risk. 

Similar considerations apply to § 360.24, for what concerns third party test for senior PAIBs.  

24.  CPAA We welcome the further development of the proposed framework and the shift away from the imposition of a requirement on any 
professional accountant (PA) to report a suspected non-compliance with laws and regulations (NOCLAR) to an external authority. 

The risk for the development of the Code and the profession remains that guidance on how to deal with NOCLAR may be seen as a 
prescription or a requirement by the profession’s stakeholders (including regulators) and some of its members.   

Consequently, and as we mentioned in our previous submission, this may change the status of professional accountants from trusted 
advisors and enablers of improved legal compliance and ethical behaviour by their clients and employers. 

We are of the view that the disclosure of confidential information without the consent of the client or employer remains a breach of the 
fundamental principle of confidentiality, though it can be an appropriate disclosure in circumstances described in paragraph 140.7 of the 
Code.  Therefore, we do not agree with the statement made in paragraphs 225.29, 225.45, 360.28 and 360.34 that disclosure ‘would not 
be considered a breach of the duty of confidentiality under Section 140 of this Code’, when it clearly is.   

Paragraph 140.7 refers to circumstances when ‘disclosure may be appropriate’ and we think the description of ‘appropriate disclosure’ is 
more accurate and should be used instead.   

We also are of the view that the proposed part (iv) of paragraph 140.7 should refer to the responsibility to act in the public interest and we 
suggest it states:   To comply with technical, ethical and professional standards and the responsibility to act in the public interest. 

These proposals do not stand alone but are part of the Code and its overall framework.  We thus encourage the Board to ensure that the 
comments provided by respondents are considered in that context and are not addressed independently of the other content of the Code in 
the proposed sections 225 and 360.  For example, compliance with laws and regulations, as well as technical and professional standards 
are included in the fundamental principles.  We are of the view that there is no need to reiterate them as extensively as currently done in the 
exposure draft, so as to avoid increased volume, complexity and confusion. 

25.  CPA Canada We thank you for the opportunity to provide our comments on the Exposure Draft. Generally, we support the recommendations made, noting 
that implementation is likely to be the most challenging aspect because of the variations in existing legislative frameworks between 
jurisdictions with specific respect to whistle-blower protection, if any, and stipulated requirements for confidentiality. 

We commend IESBA for developing a revised approach to a framework for providing guidance to professional accountants in situations of 
known or suspected NOCLAR in determining the best way to act in the public’s interest in a variety of possible scenarios. 
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26.  Crowe We welcome the Exposure Draft presented by IESBA and acknowledge the efforts that IESBA is making to address the issue of non-
compliance with laws and regulations (NOCLAR). IESBA has engaged in active discussion and consultation about NOCLAR sine the 
publication of the previous Exposure Draft in 2012. The proposals now have substantially the “right balance”. They appropriately reflect the 
fundamental principles and the duty to uphold the public interest. 

IESBA notes under the relationship with ISA 250 that the proposals “are intended to complement the ISAs”. However, IESBA go on to 
comment “where the proposed pronouncement goes beyond ISA 250…”. The Explanatory Memorandum does go on to comment about 
IESBA’s engagement with the IAASB. It is important that this engagement continues. Before IESBA’s proposals are finalised, IAASB needs 
to specify whether any revisions to ISA 250 are required. The effective date of IESBA’s final pronouncement has to be aligned with the 
effective date of any consequential amendments to ISA 250. 

27.  DE I suggest for the Board´s if agrees, that observes the discussion about “The Government as Regulator and/or Shareholder - The Impact on 
Director Duties The Effect of Regulatory Mandates on Financial Institutions and Other Regulated Corporations in the Post Dodd-Frank Era1”.  
I understand that this point do not have direct impact in this discussion, but can improve some suggestions with others experiences for this 
standard. 

28.  DTT We are supportive of IESBA’s objective to serve the public interest by setting high-quality ethical standards for professional accountants 
(“PAs”).  It is important that the Board not only set these ethical standards, but provide useful, actionable guidance for PAs in order to help 
them understand and meet their responsibility to act in the public interest.  Overall, we believe the Board has put forth a proposal that balances 
the expectations for the various categories of PAs with the responsibilities of management and those charged with governance (“TCWG”) or 
the employing organization, as applicable, when the PA suspects or observes instances of non-compliance with laws and regulations 
(“NOCLAR”).  We are especially supportive of the Board’s efforts to align proposed section 225 with the existing requirements of ISA 250, 
Consideration of Laws and Regulations in an Audit of Financial Statements (“ISA 250”) as consistency between the Code and ISAs should 
be sought wherever possible. 

The proposals should be successful in raising the PA’s awareness of the need to have an understanding of requirements that may exist in 
particular jurisdictions that govern how professional accountants should address an instance of identified or suspected NOCLAR.  This 
increased awareness may improve understanding of existing requirements which helps to serve the public interest.  The more difficult 
objective of the proposed standard is to provide globally applicable guidance to PAs to help guide their actions in cases where there are no 
legal or regulatory requirements that provide what they must do to respond to identified or suspected NOCLAR.  We consider this objective 
is met as whole, subject to the comments below. 

In separating the guidance for PAs in public practice between auditors and non-auditors, IESBA has appropriately recognized the auditor’s 
higher obligation to act in the public interest when acting in that capacity and coming across identified or suspected NOCLAR at the entity 
being auditing.  We agree that a PA providing non-audit services should not be able to turn a blind eye if he/she comes across identified or 
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suspected NOCLAR during the performance of a non-audit engagement, especially if there is a potential for substantial harm to the public. 
However, it is not clear how the non-auditor will necessarily have the ability to discharge all of his or her obligations under the proposal.  In 
particular, when requiring the PA to consider whether further action is needed, logically the PA would to need consider the appropriateness 
and timeliness of management’s response to the NOCLAR.  While an auditor typically has the ability to force conversations with the 
appropriate levels of management to understand how a matter is being addressed, especially if there is potential for the identified or suspected 
NOCLAR to have a material effect on the financial statements, a non-auditor typically does not have the same leverage.  The proposal 
assumes the non-auditor will have a continuing role in addressing the matter with the client, but management has no obligation to discuss its 
actions with the non-auditor and the non-audit engagement may have been completed long before management responds.  Management 
may in fact be acting appropriately, but the non-auditor may not have the ability to obtain the information necessary to determine whether 
further action is needed.  In such a case, what would the non-auditor be expected to do under the proposed standard?  We consider that the 
non-auditor’s responsibility under the proposal should end with reporting the matter to the appropriate level of management.  Alternatively, 
the proposal should make it clear that that the professional accountant may not be able to access the information necessary to be able to 
determine whether further action is needed.   

We also have concerns about the requirement for the non-auditor to report the identified or suspected NOCLAR to the audit partner when 
the client is an audit client of that firm.  Such reporting may not be permitted under law in certain jurisdictions.  This may lead to a conflict 
between the Code and local law, which is especially problematic in those jurisdictions where the Code is adopted into law.  The Board should 
consider the following amendment to paragraph 225.39:  “If the professional accountant is performing a non-audit service for an audit client 
of the firm, the professional accountant shall communicate the matter within the firm unless such communication is prohibited under law or 
regulation.”   

Finally, the proposal does not adequately address instances where there may be a difference in professional judgement about whether the 
matter is in fact non-compliance with laws and regulations.  While the Exposure Draft does state whether an act constitutes actual non-
compliance is ultimately a matter for determination by an appropriate legal or adjudicative body, the proposal does not consider the likelihood 
of the matter being actual non-compliance when determining if further action should be taken.  Tax law is an example where there may be a 
wide variation in interpretation and only the tax authorities would make the ultimate determination of whether a particular tax treatment is 
permissible.  Identified tax fraud, on the other hand, would not have this same level of uncertainty.  We suggest the following to be added to 
the list of factors to be considered by all PAs when determining if further action needs to be taken:  “The degree of professional judgement 
in determining if the matter is an instance of non-compliance with laws and regulations.” 

29.  EY We recognize the substantial effort that the Board has made to listen to stakeholder concerns regarding the initial Exposure Draft (ED) on 
this topic, Responding to a Suspected Illegal Act of 2012; hosting the three roundtables to solicit further views and input on these issues in 
2014; and conducting additional consultations with the IESBA CAG and other stakeholders to produce a revised NOCLAR framework.  We 
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also appreciate the diligence and thoughtfulness that the Board has exhibited in these deliberations and we appreciate the Board’s 
responsiveness to our and other stakeholders’ previously expressed concerns.  

The current proposed framework represents a substantial improvement from the Board’s earlier proposals and we are supportive of the 
framework as it now stands. However, we still do have some observations and suggestions for your consideration highlighted in summary 
fashion below.  Additional comments are also included following the Request for Specific Comments section. 

• As mentioned in our response to the initial ED on this topic, we support illegal act reporting requirements for auditors providing audit 
services, but believe this objective is best achieved through changes to law or regulations.  Accordingly, notwithstanding that we support 
the adoption of the new IESBA NOCLAR framework, we urge the Board to make efforts to encourage jurisdictions where no illegal act 
reporting requirements (and associated whistleblowing protections) exist today to adopt illegal act reporting requirements consistent 
with the Code.  

• We note that the “reasonable and informed third party” test is included in Section 225.25 as a standard for the accountant in determining 
whether he/she should make a a disclosure to an appropriate regulatory authority.  However, in practice, we think this test will be difficult 
to apply since it is likely that it can only be applied in hindsight, whereas the professional accountant must make the judgment as events 
unfold.  As the ED points out, the PA is called to make sensitive and complex evaluations in these situations and we believe PAs should 
be asked to simply use their professional judgment.  Accordingly, we suggest this test be removed from the NOCLAR provisions in the 
Code. 

• In our comment letter on the prior draft, we urged the Board to include some acknowledgement of the importance of accountant/client 
confidentiality to the profession’s ability to perform its tasks.  Nowhere does the Code acknowledge that confidentiality, in and of itself, 
serves a valuable public purpose – one that should not be lost.  Notwithstanding that the NOCLAR proposals are designed, in part, to 
overcome the confidentiality provisions of the Code, we believe the important role confidentiality plays in creating trust and facilitating 
open communication between client and PA is in the public interest should be recognized in the Code.  Accordingly, we ask the Board 
to consider including such statement in Section 140 “Confidentiality”. 

30.  FAR FAR welcomes this opportunity to comment on the matters raised in the exposure draft. FAR commends the efforts that have been taken by 
IESBA to accommodate the concerns raised in connection with the previous exposure draft Responding to a Suspected Illegal Act. 

FAR is a member of Fédération des Experts Comptables Européens (FEE) and has studied the comment letter from FEE regarding the 
Exposure Draft. FAR supports all the opinions expressed by FEE. In particular, FAR agrees with FEE regarding the importance of the Code 
clearly expressing that it does not override national laws and regulations and that a Public Accountant must always as a first step verify what 
his or her obligations are according to national legislation. 
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31.  FEE The ED is a significant improvement from the former ED on Responding to a Suspected Illegal Act. It has gone some way to finding a good 
balance between responding to stakeholders’ expectations and complying with the applicable legal framework. The proposals find a sensible 
approach about each party’s responsibilities and recognise the important differences between the role of auditors and the one of other 
professional accountants in public practice in relation to issues such as client privilege. 

FEE agrees with IESBA that the Code is not meant to override national law, and should be applied without prejudice to any applicable legal 
provisions. FEE welcomes the fact that the Board takes this matter seriously and that a reference to this is now clearly included in the 
proposed Section 225.27 as “disclosure would be precluded if it would be contrary to law or national regulation”. In FEE’s view, this is an 
essential clarification that ought to be more prominent in the finalised Code. 

FEE has consistently supported the concept of transparency in its public policy work while recognising limits and practical difficulties that 
could arise when applying this concept. FEE had previously expressed the opinion that IESBA should not seek to require disclosure in the 
absence of an appropriate legal framework and retains this stance. FEE is therefore pleased that mandatory reporting is no longer being 
considered, as this would have resulted in unintended and adverse consequences, potentially reducing the ability of PAs to influence potential 
non-compliance. FEE would also welcome that the Code clarify that disclosure is precluded where there is a conflict with local laws and 
regulations, an example being tipping-off concerns under anti-money laundering legislation where a discussion with management may not 
always be lawfully allowed.   

In addition, it should be noted that, in certain circumstances, the reinforcement of the “third party test” included in Section 225.25 could dictate 
disclosure as the only course of action and thus could create a conflict with the applicable laws and regulations. FEE retains its previously 
stated position that national laws and regulations, and not IESBA, should deal with breaking client confidentiality. 

We would like to draw special attention to those accountants in small and medium practices (SMPs). We appreciate that Section 100.26 of 
the Code on Communicating with Those Charged with Governance (TCWG) has been adapted for use in a small or medium-sized enterprise 
(SME). However, on assessing what is reasonable to ask of PAs working in SMPs or SMEs when they come across an act or suspected act 
of NOCLAR, some requirements and guidance as currently drafted may be seen as complicated to apply in practice in such entities due to a 
lack of segregation of duties, and the increased potential for management override of controls. Professional judgement would need to be 
strongly emphasised to those PAs to ensure the application of a proportionate approach. 

32.  French 
Institutes 

First of all, both Institutes would like to highlight that the membership of the two French accountancy bodies comprises exclusively members 
in public practice. Therefore, we have no responsibility regarding the professional conduct of professional accountants operating in business or 
industry. 

Secondly, both Institutes draw your attention to the fact that in France, according to a long lasting legislation, statutory auditors are subject 
to a compulsory disclosure requirement. When a statutory auditor in the course of an audit becomes aware of non-compliance with laws, he 
has to report the fact to the general assembly of shareholders of the company. Moreover, depending on the nature of the audited entity, the 
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auditor has also a reporting obligation to certain regulatory bodies such as the AMF (The French security regulator) and the ACPR (banking 
and insurance supervisory authority) . Finally, the auditor can also become aware of a breach of the law which he considers could be 
subject to criminal sanctions; in such a case he is required by Jaw to report the fact to the Public Prosecutor, and, if applicable, to Tracfin (anti 
money laundering supervisory authority). 

According to the legal framework in France, the Public Prosecutor is the only authority which has the right to determine if the act is illegal or 
not and should be sued. Any failure in reporting in due time by the statutory auditor of the identified breach of law can be subject to criminal 
sanctions. On the one hand, such a reporting framework is very stringent and demanding for the auditor. On the other hand, it is also 
protective for the auditor essentially because it avoids any risk of legal liability if done in good faith . Such a mechanism is workable and 
practicable only because it is prescribed and limited by a clear legal framework. Please note also that, although a breach of law {subject to 
criminal sanctions), identified by the auditor, is discussed with the appropriate level of management and eventually stopped, such 
breach must be reported to the Public Prosecutor. 

This reporting obligation (to the Public Prosecutor) applies exclusively to auditors and not to professional accountants in public practice 
providing services to non-audit clients. For the statutory auditors, compliance with the provisions proposed in the ED would give rise to a 
violation of confidentiality (professional secrecy) which in our country is subject to criminal sanctions. The French Institutes consider that 
national laws and regulations, and not IESBA, should deal with breaking auditor's client confidentiality. Given that the IESBA Code of ethics 
is not a legal instrument and hence cannot provide for protection with respect to the professional accountant liability, there might be also 
serious potential consequences if the auditor having disclosed a suspected illegal act to an appropriate authority without being required 
to do so by law, it eventually appears that there was in fact no illegal act. 

Both Institutes would like to highlight that they support the position taken in the ED that the scope of laws and regulations covered by the 
NOCLAR requirements should absolutely be similar to the one provided by ISA 250 and that they therefore suggest that the list of examples 
mentioned in paragraph 225.6 be deleted in order to avoid any confusion as to the current scope. 

Finally, one cannot ignore that the proposed disclosure requirement suggested by the ED would create serious competition issues 
between the professional accountant being subject to the provisions of the Code and other service providers outside the profession. 

Both Institutes are globally supportive of the provisions proposed in the ED but would like to raise concerns on the two following issues 
(see below our answers to the questions): 

• The list of the examples in the paragraph 225.6 to be deleted in order to avoid any confusion about the exact scope :see our 
comment mentioned above. 

• The interpretation of the paragraph 225.30 as we don't see neither which other actions may be needed to achieve the professional 
accountant's objectives nor how to be totally compliant with the requirements of section 210 when withdrawal is the only available 
course of action. 
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33.  FSR The Ethics Committee of FSR - danske revisorer is pleased to comment on the IESBA Consultation Paper, Responding to Non-Compliance 
with Laws and Regulations. The revised ED is a significant improvement of the previous draft. It has gone some way to finding the right 
balance between responding to stakeholders’ expectations and complying with the applicable legal framework. 

In principle, though, we are of the opinion that the issues in the ED should be addressed primarily by legislation. Such legislation should be 
promoted by international institutions like G20, IOSCO and the European Commission besides national authorities in the same way as 
protective measures against money laundering and financing of terrorism. In contrast to such measures, the Code of Ethics is not a legal 
instrument. 

Therefore, the Code of Ethics cannot provide protection e.g. against lawsuits from clients, which might be injured by the auditor’s reporting 
of secrecies to the authorities. Such protection should be in place, especially because the reporting does not only deal with ascertainable 
facts, but (also) regarding suspicion of illegal acts. 

Besides this general point of view, we have some major concerns in the ED as it is: 

• We agree with IESBA that the Code cannot override laws and regulations. Section 225 rightly clarifies that disclosure will be precluded 
if it is contrary to laws and regulations. In this respect however, the ED does not address how to deal with situations with respect to 
cross-border engagements, including group audit situations and this aspect needs to be looked further into. 

• We are pleased that mandatory reporting is no longer being considered as this would have resulted in unintended and adverse 
consequences, potentially reducing the ability of PAs to influence potential non-compliance. However, we remain concerned as the 
proposals could still create a “de facto” requirement in certain extreme circumstances and also introduce uncertainty surrounding the 
question of when and what PAs might disclose to an external authority. 

• We fully subscribe to the objectives and requirements already included in the International Standard of Auditing (ISA) 250 on 
“Consideration of Laws and Regulations in an Audit of Financial Statements” which includes having to respond appropriately to non-
compliance or suspected non-compliance with laws and regulations identified during the audit.  
We are, therefore, duly following the new project initiated by the IAASB to ensure that the Code and the ISA 250 are fully compatible.  

Both independent boards should nonetheless be cautious not to go far beyond extant ISA 250. It should be foreseen that auditors break 
client confidentiality when it is already provided for within the applicable laws and regulations of their jurisdiction – neither the IESBA nor 
ISA 250 can impose any duty on PAs to go beyond national requirements. In Europe, this means national laws and Article 7 of the new 
audit regulation governing Public Interest Entity (PIE) audits.  
In terms of broader considerations, we do support frameworks and initiatives in relation to PAs’ duty to “act in the public interest”.  
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However, this is a complicated and subjective matter and it does not seem that the intended purpose is achieved. We would like to 
highlight that there is no clear definition and common understanding of “public interest”. Subjective and cultural differences are not dealt 
with in a Code with an international remit, and an attempt could lead to inconsistent application. 

34.  FT Our firm welcomes the opportunity to provide our late comments on the Exposure Draft “Reporting to Non-Compliance with Laws and 
Regulations”. This draft demonstrates that the IESBA has taken the steps necessary to address professional accountants’ (PAs) response 
to non-compliance or suspected non-compliance with laws and regulations (NOCLAR). 

35.  GAO This letter provides GAO’s response to the exposure draft, Responding to Non-Compliance with Laws and Regulations (NOCLAR). GAO 
promulgates generally accepted government auditing standards (GAGAS) in the United States. GAGAS provide a framework for conducting 
high- quality audits of government awards with competence, integrity, objectivity, and independence. GAGAS’s use is required of auditors of 
both domestic and international U.S. government awards. Therefore, we anticipate that International Federation of Accountants’ member 
professional accountants (PA) will be required to practice in accordance with GAGAS and the new International Ethics Standards Board for 
Accountants (IESBA) standard simultaneously. 

Our comments reflect the importance we place on reinforcing the values promoted in both the IESBA code and GAGAS. 

36.  GCC Thank you kindly for affording me the opportunity to respond to the May 2015 Exposure Draft on the abovementioned topic. 

In order to provide you with a response, kindly allow me to provide you some of the facts and circumstances regarding one particular instance 
or engagement that my own office has been involved in. I will then use this example to test this Exposure Draft in order to provide my feedback 
in a structured manner. 

Kindly accept my apologies for responding in detail. However, I support the development of Ethics in our profession more than any other 
development as I believe that once we get our Ethics on a more acceptable level, we as professional accountants will be able to be proud 
servants of the public interest. 

Allow me to take you back to a 1967 study commissioned by the Carnegie Corporation in the United States entitled, “Horizons for a 
Profession.”     The opening remarks of this study conducted by Messrs Roy and MacNeill were as follows: 

“When to speak out, when to be silent, how to say or write that which is necessary but awkward, courage to face up to the need for doing so, 
talent to be firm yet diplomatic, imagination to see beneath and beyond the surface, perceptivity not only for what has happened but also for 
what may happen, constancy in ethical behavior, sagacity to avoid errors of omission as well as those of commission: these and other 
attributes like them are qualities, not definable as knowledge but inherent in individuals. Without them a CPA can be nothing more than a 
technician, regardless of the scope of his knowledge; possessing these attributes plus the requisite knowledge, he is a professional.” 

The abovementioned statement underpins the expectation a reasonable member of public should have in his or her dealings with a 
professional accountant. Particularly IFAC executed tremendous efforts during the past 10 years in particular to ensure that professional 
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accountants are properly equipped to live up to these expectations and if individual members applied the required standards in their various 
dealings and engagements with clients, I have no doubt that the general perceptions of professional accountants would have been much 
more positive.   

However, in the real world this has not happened and various reasons were cited for this performance gap. This response will also not be 
the ultimate solution to be able to ensure that the profession operates on a standard that is expected, but I hope that it will in some way be 
helpful. 

  FACTS AND CIRCUMSTANCES REGARDING XYZ DIAMOND MINING COMPANY LIMITED 

1. Background 

The enterprise secured diamond mining concessions off the West Coast of South Africa for a total of approximately 27 individual 
seafaring vessels. In order to bypass the rules and regulations governing the soliciting of the general public to finance larger 
ventures, the initial directors decided to register a separate company for each of the boats and issue share certificates to each 
individual shareholder.  However, the small group of directors that started the enterprise held the majority of  shares in each of these 
companies and the mining concession was registered in a special purpose company that held no assets apart from the right to mine 
these concessions. 

This arrangement drew the attention of the South African Reserve Bank (SARB), the Companies and Intellectual Properties 
Commissioner (CIPC), the Financial Services Board (FSB) as well as the South African Revenue Services (SARS). It is important 
to note that this structure was established after consultations with two of the Big 4 auditing firms and at least three independent legal 
firms. 

The SARB fired the first shots and charged the company and its directors with alleged transgressions of the South African banking 
laws, company laws as well as financial services laws. As this group of companies were involved in the mining industry, it became 
evident after numerous consultations that accountants or legal advisors with strong mining, banking and company legislation 
backgrounds were urgently required. They were referred to us purely on the grounds that we are known forensic accountants and 
that we have vast experience in the mining industry. 

2. Our involvement 

After studying the SARB charge sheet, we drafted a comprehensive engagement letter for the client and our services were procured 
7 days after the SARB charges were made. We consulted with the SARB and were given 21 calendar days to address the serious 
allegations particularly the allegations regarding racketeering and deposit taking without a banking license. The arrangement was 
that if we could prove the allegations to be unsubstantiated, we would be given another two months to restructure the company (ies) 
as per the CIPC and SARB requirements. 
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We managed to get the serious allegations withdrawn and we then executed the following as per the CIPC and SARB instructions: 

- Produce a prospectus for an unlisted public company. 

- Recorded all shareholders of the various companies in terms of the Companies Act 

- Arranged roadshows on a country wide scale where we had to explain the requirements of the SARB as well as CIPC with the 
singular purpose of obtaining written approval of all shareholders (2 300 plus) to re-structure the various companies into one 
unlisted public company and to refund any shareholder that did not wish to participate any further. (We did not have to refund 
even one shareholder). 

- Executed the accounting and secretarial  functions to transfer the assets and shares from the various companies to the single 
unlisted company and to also address the possible tax consequences. 

The SARB appointed one of the Big 4 auditing firms as bank inspectors and we had to report our every move to them and they also 
appointed a team of experts to sign off on each of the tasks we performed. 

We executed the above in record time and the company was allowed to proceed with its activities. In order to keep this response 
as short as possible I will not elaborate on the secondary assignments we executed on behalf of the client. However, it is important 
to note that the SARB insisted that our client also employ the services of one of the leading international legal firms to provide our 
client with legal advice on the future of the company. The SARB also insisted that only the representative of the legal firm may act 
as the spokesperson for the company during the whole process. The end result was that we had three masters to report to: the 
client, the bank inspectors and these legal representatives. I am fearful to sound too judgmental, but have to humbly submit that 
both the two parties appointed by the SARB did not contribute in any way to the woes of the client and even when we requested 
their approval to add their names to the prospectus, both parties refused. With full approval of the SARB and CIPC we ended up on 
the prospectus as the professional accountants and legal advisors. The prospectus was approved without much trouble and the 
company was allowed to proceed. 

We were then requested to accept appointment as the accountants for the company and to ensure that all the accounting and 
statutory records of the company be maintained in a proper and legal manner. We agreed on condition that we were given 
unhindered access to the company’s financial records as well as any other statutory records. 

Needless to state, this company became one of our bigger clients. 

3. The South African Revenue Services 

The greater part of our initial engagement was to get the various tax matters in order as soon as possible. SARS did not join the 
initial attack on the client as it believed that the client was going to be destroyed by the SARB and CIPC. 
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We fulfilled our full tax engagement and due to the bad publicity surrounding the company at the time, the company was subjected 
to three vigorous audits which we also managed to conclude in favour of the client. 

However, when the Income Tax returns were completed as well as the final VAT and employees’ withholding tax returns, we 
calculated that the client owed the revenue authorities some R33m. We also found that the initial concessions were obtained with 
the payment of bribes and we reported all these transgressions to the audit committee. The chairperson of the audit committee 
requested a second opinion which we allowed and the second opinion, although never discussed with us, resulted in the client 
approaching us with the request to remain as the accountants on record. We accepted it on condition that we correct and report 
these transgressions to the applicable authorities as well as the shareholders. 

We informed the audit committee that the various tax returns needed to be submitted urgently as the resultant administrative 
penalties would most definitely cripple the company even further. The response we got was a visit from the chairperson of the board 
of directors as well as the chairperson of the audit committee with a request to reduce the tax bill by approximately 50%. We 
obviously refused and SARS instituted criminal charges against this company and its directors for not submitting its tax returns. I 
was confident at the time that we will be submitting the returns as the Court will force the client to submit. 

However, after the fifth or sixth court appearance the client informed me that the court withdrew all charges. Needless to say, I was 
very surprised. Shortly after this incident the chairperson of the board visited my again and offered me an amount of R200 000 as 
a cash incentive to reduce the tax bill by 50% and also to pay the total outstanding account owed to the practice which was just 
under R850 000-00. I refused once again, expecting the SARS will insist eventually that the returns be submitted and the tax be 
paid.     

4. Actions against SARS 

In terms of the RSA Tax Administration Act anybody can institute legal action against the Revenue Authority but notice must be 
given in terms of a certain set of rules. I did issue a notice in January 2014 and although I get these periodical visits from SARS 
officials nothing has been happening since the notice was recorded.  

I was forced to declare the VAT on the invoices issued to the client and as SARS is directly involved in the company not having to 
submit its returns and pay its taxes I also refused to pay the VAT and Income Tax on the invoices issued to the client. SARS is doing 
nothing about this matter and I believe that they are not in a position to do anything as it will prove that the revenue authority of the 
country is involved in corrupt activities. I even disclosed the name of the international criminal that was identified to me as the contact 
between this company and the revenue authority and even advised that the chairperson indicated that the total cost to the company 
was not even 10% of what the taxes were and my final fees. It was also stated that the revenue authorities were going to investigate 
my office and other clients if I persist in my so called crusade against them.    

5. The results of the above. 
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I did approach my own institute to assist in normalizing my relationship with SARS and to also assist in getting the criminals in the 
employ of SARS to be charged. However, due to the fact that the company that we acted for has quite a lot of good political contacts 
and contacts with   international criminals, not much assistance came from them. Furthermore, the South African government limited 
the powers of professional institutes in terms of tax law to such an extent that these bodies are merely classed as Controlling Bodies. 
These bodies can only ensure CPD compliance and institute disciplinary actions against individual members.    

To date, due to the non-payment of the taxes on the invoices issued to this company, it is impossible to get a Tax Clearance 
Certificate and this makes my life even more complicated as I can’t tender for government work and I am left to the mercy of my 
institute that can revoke my license to practice at any moment.  

THE COSTS OF ACTING ETHICAL 

As stated earlier on, I am fully supportive of the Exposure Draft: Responding to Non-Compliance with Laws and Regulations. However, I 
believe that we should add or consider adding the following: 

1. The distinction made between auditor and professional accountants in public practice. Being an accountant requires a pre-
determined competence level in subjects such as Auditing, Accounting, Financial Management and Tax Law. It is unclear to me 
why those licensed by the various jurisdictions to issue audit opinions are always singled out. If taken into account that most 
enterprises in the world will not be subjected to statutory audits and the fact that SME’s are the future source of growth in the world 
economy, this very old conditioning of audit exclusivity should be abandoned and be replaced with a more inclusive approach 
whereby professional accountants be held in high regard and not the individual accounting “brands”. I’m personally amazed that the 
corporate failures of the past 15 years could not achieve this. Therefore, in my humble view, the avenues open to auditors to report 
any form of non-compliance should also be open to other professional accountants in public practice. The penalties for not doing so 
should also be similar, but more severe than is currently the case. If a central body could have been established in our country to 
address non-compliance issues, it will motivate professional accountants to be much more forthcoming about these issues. 
Currently, the feeling of being left out to dry is very prevalent and real. By abandoning the differential approach to responding to 
NOCLAR and expecting all professional accountants to be able to follow the same procedures will ensure a speedy solution to 
similar situations. 

2. I regard IFAC to be the ultimate accounting organization and would like to recommend that a special tier of professional accountant 
be established in order to more effectively address matters pertaining to ethics. The various institutes are bound by country loyalties 
and other factors and cannot ever act as a deterrent or ultimate controlling body. In South Africa we even have the IRBA but due to 
the fact that the goodwill of the ruling party is the only guarantee for its own survival, it is impossible for even this regulator to ensure 
ethical compliance. It is true that ethical compliance regulation by the various institutes and controlling bodies could be exercised 
as far as the general public and members of these bodies are concerned. However, the vast array of corporate failures, high levels 
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of government corruption on a worldwide scale now requires more than evolutionary steps. The profession now needs to become 
revolutionary. As accountants we have a duty to the general public and it seems that we are not shy to always state this duty and 
confess to do everything possible to conform. In South Africa we experienced the concerted efforts by one particular institute in our 
country with the sole purpose of “protecting their brand” and literally taking legalized possession of certain words in the English 
dictionary to ensure their own brand safety while completely ignoring the vast amounts of public funds being stolen or 
misappropriated. If those efforts could have been directed at rather ensuring ethical behaviour of its members and less criticizing of 
its sister institute, we would have lived in a much better environment. Sometimes it would seem as if we are our own worst enemies.   

3. The Exposure Draft clearly defines Those Charged With Governance, but it does not clearly include certain State departments such 
as the Revenue Authorities. The process identified in how NOCLAR should be addressed is clear and corresponds with the 
applicable ISA’s. However, if a professional accountant becomes entangled in an ethical dilemma with a State Department, the 
Exposure Draft offers no protection after the correct procedures have been followed. The Whistleblowing consequences requires 
further thought and attention. One may argue and state that the courts should then be approached. This might be the solution in the 
First World, but in Third World countries this will never happen as most individuals cannot afford the costs associated with litigation 
against the State. There is also the security of the complainant that needs to be addressed. 

4. The Tax Administration Act in South Africa requires responsible reporting from those charged with the compilation of tax returns. It 
is impossible to provide a tax service by merely conducting an audit on a client’s financial records and there are not that many 
companies left that require a statutory audit. Most engagements performed on behalf of clients where statutory reporting is involved 
are now more of a forensic nature than anything else and one would expect that it will be during these non-audit engagements that 
most issues pertaining to NOCLAR will be identified and also long before an audit is conducted. In my humble view this practical 
truth should be reflected in the Exposure Draft.    

CONCLUSION 

Professional Accountants must at all times act in the public interest. However, we need to always, before issuing exposure drafts of any kind 
or before re-evaluating issues such as the conceptual framework of accounting, start with the philosophical underpinnings of our profession. 
If we don’t start doing this we will remain technicians and nothing else. 

The world is changing very fast, and we should change with it. For me to have been able to limit my own financial and emotional suffering by 
reporting an issue of non-compliance, I would have needed to be put in a position where I could directly approach the High Court with an 
application against the Revenue Authority to correct the non-compliance immediately or provide the court with an explanation why it is 
impossible to do so. By just doing this, I would have been able to have the non-compliance in the public domain and also claim consequential 
damages. This in turn would have ensured better security for my direct family and myself and ensured that I’m not stripped of my dignity. On 
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an international scale, if we can prosecute a head of state for crimes against humanity, the next logical step will be to also be able to prosecute 
a government for not acting in the interests of the people. The results are ultimately the suffering of innocent people.   

By not being able to execute legal action, I lost my dignity in favour of maintaining my integrity. I do not regret this for one moment, but I 
constantly have to compete and be exposed to other professional accountants that rather turn a blind eye and thereby maintain a good 
relationship with the State. While this one incident was playing out, I could not afford to pay my annual membership fees with the AICPA and 
my membership was suspended. By the time I managed to salvage my practice after nearly destroying my whole asset base, I was informed 
that the internal rules of the AICPA have changed and that I was no more eligible for membership.        

As I need to at all times act in the public interest, I never openly discussed this case in particular, but will be adding it as one of the case 
studies in my PhD (Accounting) studies. Do not for one moment believe that this is the only example I have. I was subjected to six other 
instances of this nature and it is regrettably becoming even more difficult to maintain high ethics as one has to compete against unethical 
professional accountants, unscrupulous legal representatives and government employees that believe that ethics is purely a nicety. 

The future development of Africa’s middleclass is imperative for the economic growth of not only Africa but the world. The First world should 
be able to have checks and balances in place where development funds and particularly IMF sourced funds can be controlled to such an 
extent that the money adds value to the greater population of the beneficiary country and not only a few connected individuals.  

I hope that the above will at least assist is recognizing the high importance of ethical standards in our profession. 

37.  GT We support the Board’s proposals and believe they will enable IFAC in its mission to serve the public interest and allow the Board to achieve 
its objective of strengthening the IESBA Code (the Code) by continuing to set high quality standards that will enhance the profession. 

38.  HKAB We continue to support the IESBA's efforts to provide guidance in the 'Code of Ethics for Professional Accountants' regarding the actions a 
professional accountant ("PA") should take in relation to NOCLAR. 

We have significant concerns, however, about the scope of the proposed guidance set out in the exposure draft. The proposed guidance 
sets out prescriptive rules specifying the actions that PAs should take in relation to all types of NOCLAR except those which are 
"clearly inconsequential" . The result of this is that responsibilities are placed on PAs to take action in respect of a full range of NOCLAR 
including the vast majority of which are not "clearly inconsequential" but are not so significant that they cannot be resolved, in most cases, 
by the PA exercising his/her professional judgment as to the correct course of action. It is arguable whether guidance on such matters is 
needed, but if it is considered useful, we recommend that it should be developed separately from guidance relating to NOCLAR which 
pose a threat to the public interest. 

The primary focus, in our view, should be on developing robust, principles-based guidance for PAs on how to identify, and what action 
to take in respect of NOCLAR which have significant implications for the public interest. We consider that the "substantial harm" 
threshold is probably appropriate in determining whether there is a threat to the public interest, and guidance on identifying, assessing 
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and taking appropriate action on the threat in this context would be more useful than trying to cover NOCLAR which do not pose a threat to 
the public interest in the same document. 

39.  HKICPA We support the principle that professional accountants have a responsibility to act in the public interest and recognize that the aim of the ED 
is to guide professional accountants in assessing the implications of suspected or identified non-compliance with laws and regulations 
(NOCLAR) and to determine an appropriate response.  

We appreciate the effort the International Ethics Standard Board for Accountants (IESBA) made in revising the original proposals by 
considering the responses and inputs from various stakeholders across many jurisdictions. We welcome the alignment of the scope of laws 
and regulations with that of ISA 250 Consideration of Laws and Regulations in an Audit of Financial Statements under the new proposals. 
We also support the differential approach for the four categories of professional accountants when responding to suspected or identified 
NOCLAR. 

The current proposals extend the professional accountant's current role in responding to suspected or identified NOCLAR that are deemed 
potentially substantially harmful to the wider public, in particular, to consider whether to disclose the matter to an appropriate authority even 
if disclosure is not required by law or regulation. Although the proposals have set out various subjective criteria and have introduced the third 
party test for assessing the need for, and the nature and extent of, further action, the lack of precise criteria and how various factors interrelate 
may still create an expectation that professional accountants are obliged to disclose NOCLAR to an appropriate authority. Accordingly, we 
suggest that further guidance or clarification on the level of threshold for taking further action would be helpful in order to facilitate consistent 
application of the proposed requirements.  

40.  Ibracon In general, we propose to express broad support for the redrafted ED, in response to the public calls for a more transparent business 
environment. We note, however, that the proposed changes to the Code of Ethics will have a significant impact in Brazil, and most likely, in 
other jurisdictions, not only for accountants and auditors but potentially also on the regulatory and judicial arenas. For this reason, we highlight 
that the timeframe established by the Board to collect comments on the ED seemed to be, in our view, very tight given the importance and 
potential impact of this matter.    

We have provided our comments described below considering the potential impact for the profession in Brazil. Most of them are directly or 
indirectly related to the questions where the Board requested comments but are not intended to respond to each specific question set out in 
the ED. Our recommendations and proposed changes are listed below: 

1) Public interest interpretation 

Paragraph 225.4 states:  ”.... What constitutes the public interest will depend on: 

(a) The facts and circumstances of the non-compliance or suspected non-compliance; and   

(b) The nature and extent of the immediate or ongoing consequences to the client, investors, creditors, employees or the wider public.” 
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Paragraph 225.17 states: “…. If management and, where appropriate, those charged with governance agree that non-compliance has 
occurred or may occur, the professional accountant shall prompt them to take appropriate and timely actions, if they have not already done 
so, to:  

(c) Disclose the matter to an appropriate authority where required by law or regulation or where considered necessary in the public interest.” 

We selected the paragraphs above to highlight our concern regarding the use of the expression “Public Interest” in this document. Even 
though the Board recognized some of the concerns raised in the previous ED, it has continued to use such concept throughout the proposed 
regulation as a threshold for the determination of further action by PAs.   

The idea of public interest may have different meanings in common law and Roman law jurisdictions. While in common law countries, the 
public interest frequently indicates the “interest of the people”, or “the general population”, in Roman law countries the public interest is 
deemed to represent an idealistic principle that should drive all actions of the State. From this perspective, the concept of public interest 
resembles the aspiration for justice in all actions of the state. Justice, however, is a subjective concept by nature. It can only be explained 
with reference to other principles that are able to express only a certain conception of justice. We may think about justice as an aspiration for 
equal treatment, charity, the rule of law, and many other expressions of social value that could indistinctly express the ideal of justice, 
depending on a given time, place and on the views of the interpreter. The public interest, like justice, is a concept that relies fundamentally 
on subjective assessments. It may vary from place to place, from person to person. 

The proposed wording for section 225.6 provides examples of the laws and regulations sought by the new rules. It becomes clear that the 
rules do not target “any” laws and regulations, but only those that can somehow affect the wider public. From a Brazilian law perspective, we 
must note that all the examples that are mentioned would be classified within the concept of “public law”. The differentiation between public 
and private law sits on the basis of the Roman law system and carries with it important implications in terms of the specific regimes applicable 
to each of such branches of law. 

Public law is generally related to the affairs of the State, including the relations between the State, its agents (public servants) and private 
companies or individuals. One of the core principles of public law is the supremacy of the public interest. According to this principle, the public 
interest is inalienable, and cannot be put aside for any reason whatsoever. It means that the State shall always pursue the public interest, 
and no state action will be legitimate if motivated by an interest incompatible with the public interest, either it being of a private nature or 
otherwise. 

Again, a public agent will often be able to choose amongst several alternate actions equally compatible with the public interest. In fact, by 
being and ideal aspiration, the definition of the alternative that would serve the public interest best depends on a subjective assessment to 
be made by the public agent. It will ultimately reflect the exercise of discretion. In other words, often times more than one action will be 
indistinctly compatible with the public interest. The choice between one and another will mostly rely on authority instead on the essence of 
the action chosen.   
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All the examples mentioned in the proposed section 225.6 form part of what in a Roman law system would fall in the aforementioned definition 
of “public law”. In all these cases, the public interest is the veritable cause of existence of any such laws and regulations. In our view, using 
the public interest as the standard that could require the PA to disclose a NOCLAR to the relevant public authority could trigger undesirable 
confusion and expose the PAs further beyond the intended objective of the public accounting profession and the principles under which the 
profession itself was built. 

As noted, the public interest is inalienable. It cannot be waived, by definition. Therefore, assuming that the PA would be required to consider 
informing the authorities about a NOCLAR whenever the “public interest” so requires, it becomes very difficult to imagine a situation where 
the PA would conclude that informing to authorities is not necessary. In practice, the standard could be seen in our jurisdiction as the 
elimination of the duty of confidentiality of the PA whenever the matter at hand relates to a potential antibribery, environmental protection, 
taxation issue, etc. The public interest is the underlying value in all these laws and regulations. 

Taking into account that the institutional environment may become more litigious for independent auditors in Brazil, the use of an idea such 
as “the public interest” to determine whether further action is needed would significantly increase the burden over the profession.   

2) Non-compliance with law and regulations (NOCLAR) involving a party other than the client 

Paragraph 225.8 states: “…This section does not address: .....(c) Non-compliance with laws and regulations committed by persons other 
than the client, those charged with governance, management or employees of the client. The professional accountant may nevertheless find 
the guidance in this section helpful in considering how to respond in these situations”. 

This statement does not seem to be sufficiently clear, in our view, for certain practical situations. There are many services, including buy-
side due diligence, where a professional accountant may come across situations involving NOCLAR at another organization, such as a 
client’s target. In cases where the other party is not a client of the firm, the firm will not have a direct relationship with that other party and no 
(or little) access to management nor the ability to address the matter in accordance with the proposals.   

The challenge arises where the firm provides services for client A (e.g. buy-side due diligence) and comes across a situation involving 
NOCLAR at  the target which is also client of the same firm (client B – in this example, a target of client A), which could be an audit client or 
a non-audit client. In these cases, the firm (or another firm of the network) does have a direct (contractual) relationship with entity B, however:      

The proposal seems to indicate: 

• If A is an audit client of the firm and a NOCLAR is identified at A, then the professional accountant shall inform the audit partner of A 
(225.39) 

• If A is an audit client of a network firm and a NOCLAR is identified at A, the professional accountant shall consider informing the audit 
partner of A (225.40) 
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In none of these provisions is clear what the expectation is if the non-compliance with law and regulations relates to client B. Paragraph 225.8 
could be read that no actions are required by the firm. On the other hand, it may be understood that a third party might expect communication 
at least in the circumstances where the firm or network is also the auditor of B, subject as always to compliance with local laws and regulations. 
). Given the potential confusion around this type of situation, we are of the opinion that better clarification is required. 

3) Professional accountants may consider consulting with others even in a confidential basis 

Paragraph 225.14 states: …..” The professional accountant is expected to apply knowledge, judgment and expertise, but is not expected to 
have detailed knowledge of laws and regulations beyond that which is required for the audit. Whether an act constitutes actual non-
compliance is ultimately a matter for determination by an appropriate legal or adjudicative body. Depending on the nature and significance 
of the matter, the professional accountant may consult on a confidential basis with others within the firm, a network firm, a relevant 
professional body, or legal counsel.” 

This is a very important statement. Professional accountants are not expected to have detailed knowledge of law or regulation about the 
matters except for those required for its audit. However, since professional accountants shall obtain and understanding of the matter taking 
into account the nature of the act and the circumstances in which it has occurred to conclude whether such matter is considered a NOCLAR. 
As a result,  in several instances professional accountants need to assess in more depth the matter to reach out to a better understanding of 
the facts and circumstances. The evaluation if a specific matter requires a consultation with others is a question of professional judgment 
and then we are of the opinion that this Board should provide additional guidance and clarification on the circumstances in which the PA 
should consult others and what exactly means the expression “on a confidential basis”, especially when the consultation is made to a 
professional body.   

Regarding paragraphs 225.26 and 225.37 which also describe situations involving consultations with others outside the firm, there is an 
indication that PAs should evaluate the need for consulting, amongst others, the professional bodies or regulators. We would recommend 
the Board to take into account the various legal and regulatory requirements in place in different jurisdictions, which could prohibit such 
consultations. Where the Code is adopted directly into Law, consideration would need to be made in relation to conflicts between them. 
Where the Code is not adopted into Law, the law would prevail. With the objective of avoiding any potential conflict, the Board should consider 
an amendment in both  paragraphs mentioning  “unless such consultation is prohibited under law or regulation”. 

4) Professional accountants may consider inform the client of the need for disclosing a specific matter to an appropriate authority 

Paragraph 225.29 states: …..” If the professional accountant determines that disclosure of the matter to an appropriate authority is an 
appropriate course of action in the circumstances, this will not be considered a breach of the duty of confidentiality under Section 140 of this 
Code. When making such disclosure, the professional accountant shall act in good faith and exercise caution when making statements and 
assertions. The professional accountant shall also consider whether it is appropriate to inform the client of the professional accountant’s 
intentions before disclosing the matter.” 
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The Board should consider providing additional guidance and clarification for the professional accountants in order to allow a better 
understanding of the circumstances that would be considered appropriate informing the client of the PA´s intention in communicating a 
specific matter to the appropriate authority and also consider whether such communication to the client in advance could have any influence 
that could jeopardize the PA´s ability to clearly describe a NONCLAR. Therefore we recommend the Board to analyze the actual benefit of 
such communication to the clients.    

5) Clarification related to the meaning of “non-financial terms” and “substantial harm” 

Paragraph 225.21 states: …..” Whether further action is needed, and the nature and extent of it, will depend on various factors, including: 

…” 

This bullet describes that further actions may be required when PAs identify an act that causes substantial harm that could result, amongst 
others, in serious consequences in financial and non-financial terms to the interests of the entity. This may appear to impose a wider scope 
other than what is defined in the standards and rules of an audit of financial statements and may raise a concern on how to ensure that 
everything was captured or taken into account. Moreover could impose to professional accountants the responsibility to exercise judgment 
beyond what is the professional accountants´ expertise and what is required for them to perform an audit.    

The IESBA paper suggests that the vagueness of the concept of public interest could be overcome by the utilization of the standards 
applicable for the legal profession in certain matters before the SEC. As the text notes, however, the referred rules would authorize, but not 
require, US lawyers to report situations of NOCLAR they may come across. 

It must be noted, however, that the substantial harm standard is present only in section 225.21. And even so it is only 1 of the standards to 
be used by the auditor. There are 6 other situations where the PA would be equally required to report the NOCLAR. 

Therefore, use of the concept of “substantial harm” may not be sufficient to eliminate the uncertainties around the concept of “public interest”. 
It should be noted that the proposed rules use the idea of public interest in several occasions, but only once qualifies the reporting 
consideration to the existence of a “substantial harm”. And even so concurrently with other 6 criteria that are equally vague. 

In addition, a substantial harm is vaguely defined as “one that results in serious adverse consequences to any of these parties in financial or 
non-financial terms”. In our view, it would be extremely difficult, if at all possible, for an auditor to determine what would be a “serious adverse 
consequence” of a “non-financial” nature for the parties at stake. The proposed rules do not provide practical guidance to solve this type of 
question. Additionally, we recommend the Board to consider providing a better guidance and clarification in relation to the meaning of “non-
financial terms”. 

5) Forensics services 

Paragraph 225.44 states: …..” In considering whether to disclose outside the client, relevant factors to take into account include: 

• Whether doing so would be contrary to law or regulation. 
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• Whether the terms or nature of the engagement precludes disclosure of information about the client to third parties, such as where legal 
privilege exists which extends to the professional accountant. 

• Whether there are restrictions about disclosure imposed by a regulatory agency or prosecutor (for example, to avoid tipping-off) in an 
ongoing investigation into the non-compliance or suspected non-compliance. 

We recognize that proposed 225.44 states that a factor to consider in evaluating any need to disclose a  matter outside the client is whether 
legal privilege exists.  In practice, however, most forensic work performed in the accountancy firms is not performed by lawyers or under legal 
privilege and so this consideration would not preclude professional accountants from considering disclosing NOCLAR outside the client. The 
bullet refers broadly to “whether the terms or nature of the engagement precludes disclosure”, which might be argued to apply to forensic 
work (i.e., the nature of that work would preclude disclosure to be effective). However, the example of legal privilege leaves the impression 
that the bullet may be limited to circumstances when there is a legal basis to evidence the “preclusion”.   

If forensic work is not explicitly exempted, we believe that companies will be dissuaded from hiring professional accountants to perform this 
type of work. This may potentially lead to less qualified/specialized professionals being asked to perform the work, and hinder the ability of 
the company to deal with an issue appropriately. 

We strongly recommend for this reason that where a client hires a professional accountant to conduct forensic services to help it to investigate 
a known or suspected fraud or other NOCLAR that the only responsibility is to report to management or those charged with governance  and 
that the code clarifies that the responsibility for further action lies solely with the client.    

41.  IBR-IRE In the light of what IBR-IRE responded to the previous ED “Responding to a Suspected Illegal Act”, IBR-IRE welcomes the improvements 
made to the ED which take into account the fact that the IESBA Code is not meant to override national law and should be applied without 
prejudice to any applicable legal provisions in any jurisdiction.  

Indeed, IBR-IRE drew IESBA’s attention to the fact that compliance with the provisions proposed in the previous ED would give rise to a 
violation of the registered auditor’s duty of confidentiality (professional secrecy) under Belgian law. IBR-IRE therefore thanks IESBA for 
having included a reference to this issue in the last line of paragraph 225.27 of the ED in that “Disclosure would be precluded if it would be 
contrary to law or national regulation”.  

In this respect, however, the ED does not address how to deal with situations which arise as part of cross-border engagements, including 
group audit situations. It is the case where, for example, in one jurisdiction, a disclosure would be prohibited whilst in another jurisdiction, 
such disclosure would be mandatory. It is the case where, for example, in one jurisdiction, a disclosure would be prohibited whilst in another 
jurisdiction, such disclosure would be mandatory. This is particularly problematic where some jurisdictions have laws with extraterritorial 
outreach (e.g. FCPA, UK Bribery Act, etc.). This aspect might need to be looked at further.    
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In sum of what is set out above and as set out in previous letters addressed to IESBA, IBR-IRE emphasizes the need to facilitate convergence 
in order to enhance IESBA’s credibility and therefore regrets that the ED cannot be seen as a step towards convergence. It only acknowledges 
the existence of different legal systems. The issuance of guidance would therefore have been more appropriate. 

In addition, the view of the Board of IBR-IRE on the ED can still be summarized as follows: 

• the proposed provisions are in our opinion jeopardizing the necessary trust between the auditor and his client; if the confidentiality is not 
guaranteed, the auditor, who has no judiciary power or competence to obtain information, may not receive the information by the audited 
entity that is necessary to perform the audit; and 

• there may be a number of practical difficulties arising from the lack of definition of e.g. a “suspected” Non-Compliance with Laws and 
Regulations (NOCLAR). 

Furthermore, IBR-IRE would like to emphasize that the Belgian law contributes to a favourable environment for the audit quality. When fraud 
is detected, the board of directors and, in certain circumstances, the general meeting of shareholders and the public through the audit report, 
are informed according to the ISAs. 

In this context, IBR-IRE fully subscribes to the objectives and requirements already included in the International Standard of Auditing (ISA) 
250 on “Consideration of Laws and Regulations in an Audit of Financial Statements”, which includes having to respond appropriately to 
NOCLAR or suspected NOCLAR during an audit. IBR-IRE is also duly following the project of the IAASB to revise ISA 250. Both independent 
boards should nonetheless be cautious not to go far beyond extant ISA 250.  

42.  ICAS 1 Objectives of Sections 225 and 360 and Interaction with Applicable Legal Requirements 

We are supportive of IESBA’s objective to improve the clarity of the Code of Ethics for Professional Accountants and believe that the current 
proposals are an improvement from IESBA’s original proposals that were previously exposed in August 2012. However, we believe there is 
considerable work still to be done and we highlight the main areas in this section which contains our key points. 

Outreach and Stakeholder Engagement  

We believe that IESBA should be praised for the level of outreach and stakeholder feedback it has sought in relation to this complex topic 
which has undoubtedly had a positive development on the revised proposals.  

Objectives of Sections 225 and 360 

We note that the Board sets out the objectives of these new sections as follows: 

(i) To ensure that PAs do not turn a blind eye to identified or suspected NOCLAR and that they do not, through their actions or inaction, 
bring the profession into disrepute; 

(ii) By alerting management or, where appropriate TCWG, to seek to: 
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(a) Enable them to rectify, remediate or mitigate the consequences of the NOCLAR or suspected NOCLAR; or 

(b) Deter the commission of the NOCLAR where it has not yet occurred;  and 

(iii) For PAs to take such further action as may be needed in the public interest.  

We are supportive of the substance of these objectives; however, in relation to the second of these, we have serious concerns as to how this 
may operate in conjunction with applicable “tipping off” procedures in the EU.   

We note and appreciate the inclusion of the following wording in paragraphs 225.10 and 225.33 (abridged in paragraph 360.10 – see further 
comment below)  

“In some jurisdictions, there are legal or regulatory provisions governing how professional accountants should address non-compliance or 
suspected non-compliance with laws and regulations. The professional accountant shall obtain an understanding of those provisions and 
comply with them, including any prohibitions on alerting (“tipping-off”) the client prior to making any disclosure, for example, pursuant to anti-
money laundering legislation.” 

However, we believe there is a risk that users could fail to note the content of these paragraphs and rather refer directly to the more specific 
guidance contained within later sections, such as paragraphs 225.12 to 225.16 “Obtaining and understanding of the matter”, thereby missing 
this critical message.  For example, Paragraph 225.12 states the following: “If the professional accountant suspects that non-compliance with 
laws and regulations has occurred or may occur, the professional accountant shall discuss the matter with the appropriate level of 
management and, where appropriate, those charged with governance” which in isolation directs the user of the Code to discuss the matter 
with management, or those charged with governance, without alerting them to possible “tipping off” prohibitions. 

As we move towards the use of an electronic code, we believe this risk may be exacerbated.  

We therefore believe that the content of paragraph 225.12 should be amended as follows: 

“Subject to the content of paragraph 225.10, if the professional accountant suspects that non-compliance with laws and regulations has 
occurred or may occur, the professional accountant shall discuss the matter with the appropriate level of management and, where appropriate, 
those charged with governance.” 

Similar amendments should also be made to paragraphs 225.16 and 225.35. We note that an approach similar to what we are suggesting 
has been adopted at paragraph 360.16: “If non-compliance has occurred or may occur, the professional accountant shall, subject to 
paragraph 360.11, discuss the matter….. “  

We do however observe that paragraph 360.16 should also refer to paragraph 360.10 as well as paragraph 360.11.  

We also note the following: 

Paragraph 360.10 
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Paragraph 360.10 is an abridged version of paragraphs 225.10 and 225.33 stating only the following: 

“In some jurisdictions, there are legal or regulatory provisions governing how professional accountants should address non-compliance or 
suspected non-compliance with laws and regulations. The professional accountant shall obtain an understanding of those provisions and 
comply with them.” 

We question why IESBA has opted to exclude “including any prohibitions on alerting (“tipping-off”) the client prior to making any disclosure, 
for example, pursuant to anti-money laundering legislation” from the last sentence of this paragraph. 

We understand that not all professional accountants in business may have responsibilities under anti-money laundering legislation; however, 
we believe that it would be helpful to still include similar wording to ensure that consideration is given to any anti-money laundering provisions 
which may be in place in the professional accountant’s particular sector. 

We would therefore suggest that paragraph 360.10 could read as follows: 

“In some jurisdictions, there are legal or regulatory provisions governing how professional accountants should address non-compliance or 
suspected non-compliance with laws and regulations. The professional accountant shall obtain an understanding of those provisions and 
comply with them, including any prohibitions on alerting (“tipping-off”) the relevant party prior to making any disclosure, for example, pursuant 
to anti-money laundering legislation.” 

Further, we recognise that the legal framework in which a PA is operating may be subject to change and therefore we believe it is advisable 
that all PAs should be directed to determine their legal responsibilities in the jurisdiction in which they are operating. 

Paragraphs 225.29 and 225.45 

We believe that a reminder of the content of section 225.10 is also required in these paragraphs i.e. as the final sentences of these paragraphs 
are currently worded as follows: “The professional accountant shall also consider whether it is appropriate to inform the client of the 
professional accountant’s intentions before disclosing the matter.” 

Paragraphs 225.39 and 225.40 

Whilst supportive of the substance of what the content of these paragraphs are trying to achieve, we have concerns that it could potentially 
result in a professional accountant in the EU falling foul of the anti-money laundering “tipping off” provisions.  

Paragraph 225.30  

We believe that reference should be made here to potential resignation statements that may legally be required of auditors e.g. in the UK, 
auditors are required to deposit a statement of circumstances.   

2 Applicable Legal Framework 

Obtaining Legal Advice or Consulting Other Sources 
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We are fully supportive of the Board’s acknowledgement in Paragraph 66 of the Explanatory Memorandum that the need for legal advice, 
particularly in relation to possible courses of action, cannot be overemphasized. However, we would argue that the suggested paragraphs 
225.26 and 360.25, are actually more suggestive in tone and do not communicate the need for legal advice with the same vehemence. 

Permission vs Requirement 

We are supportive of a “permission” approach as opposed to a “requirement” approach in terms of overriding confidentiality under the Code 
to disclose identified or suspected NOCLAR to an appropriate authority.  We are supportive of the Board’s assessment that it is not 
appropriate to carry forward the original Exposure Draft proposal for the Code to require auditors to disclose identified or suspected NOCLAR 
to an appropriate authority in the relevant circumstances.  

Legal protection 

There needs to be legal privilege or protection for those who report – ‘a safe harbour’.  The suggestions within the Exposure Draft may be 
reasonable in theory, but could be extremely difficult to carry out in practice, particularly in certain jurisdictions.  There are aspects that one 
would be unable to apply in certain jurisdictions.   

Role of IFAC/IESBA 

We note that if governments are genuinely serious about tackling these issues, the G20 and G8 need to be taking the lead. There is a need 
for a genuine level playing field between the disclosure obligations placed on professional accountants and those placed on others providing 
services of the same or a similar nature.  

IFAC and appropriate regulatory bodies need to seek to get governments around the globe to ensure that such legal protection frameworks 
do exist. The onus cannot all be placed on the professional accountant.  

3 Scope of the Revised Proposals  

PIEs and Non-PIEs 

As issues of NOCLAR could arise in any entity, we agree with IESBA’s proposed approach that there should be no differentiation between 
the requirements for public interest entities (PIEs), and non-PIEs. 

Examples of Laws and Regulations Addressed 

Whilst noting the explanation in paragraph 27 of the Explanatory Memorandum we question why “insider trading” should specifically be 
captured by the proposals. Breaches of any law could have a significant impact on the reputation of an entity.   

Matters not Addressed 

We are not convinced that the proposed changes cover situations where the professional accountant may be acting in a sub-contracted role, 
that is, where the employing organisation makes use of sub-contracted labour. Additionally, in terms of section 360, are non-executive 
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directors (NEDs) within the scope of this guidance? NEDs, in the UK, are not normally classified as “employees”. Is the intention to define 
“employing organisation” within the revised Code? Paragraph 36 of the Explanatory Memorandum states: “The revised proposals are 
intended to cover only situations where the PA has a direct (contractual) relationship with a client (such as through an audit or other assurance 
engagement or the provision of non-assurance services), or for PAIBs, where there is an employment relationship.” We are not convinced 
that NEDs are captured, nor are professional accountants engaged on a sub-contract basis. 

Further, we note the following: 

Paragraph 225.2 

What if the act is committed by a sub-contractor, acting in the role of an employee but not actually an employee? Some companies nowadays 
have very few employees by subcontracting most of their operations. Additionally, what about other parties acting/engaging on behalf of the 
particular client? Does the scope of the proposals recognise the changing nature of business in certain jurisdictions? 

Paragraph 360.8  

We would reiterate that those in “employment roles” but not actually employees should be within the scope of this section. The same comment 
applies to paragraph 360.9.  

Paragraph 360.14  

Again, we believe this should refer to “contractual” and not “employment” responsibilities. Additionally, this could capture matters uncovered 
on other companies’ premises, for example, a supplier – is this the scope that is intended? Should it not refer to “by the entity” with whom he 
is contracted. 

Paragraph 360.31  

As per our point above in relation to paragraph 360.14, again the scope of this could be read as being beyond the scope of the employing 
organisation.  

Clearly inconsequential matters 

We support the Board’s proposal to scope out matters that are clearly inconsequential as per Paragraph 33 of the Explanatory Memorandum. 

Personal Misconduct 

Whilst not disagreeing with the suggested approach in paragraph 35 of the Explanatory Memorandum, we would highlight that it is becoming 
increasingly difficult to differentiate between private and business life. 

Other exclusions 

We are not convinced that the proposals in paragraphs 36 and 37 of the Explanatory Memorandum “Other exclusions”– as contained in 
proposed paragraphs 225.8 (c ) and 360.8 (c ) - are in the public interest.  The example given where a PA has been engaged by a client to 
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perform a due diligence assignment on a third party entity and the NOCLAR, or suspected NOCLAR, has been committed by that third party 
– we would question whether it is in the public interest for a PA to “turn a blind eye” to the third party’s behaviour?   We would argue that, in 
applying the Board’s own third party test, “a reasonable and informed third party” would have an expectation that such a matter would need 
to be considered by the PA in order to meet their public interest responsibilities. 

We also suggest that the wording of paragraph 360.8 (c ) needs amended as it appears to duplicate its scope - we question whether it is 
currently worded as intended.   

We also re-iterate our comments above regarding sub-contractors in relation to paragraphs 225.8(c ) and 360.8(c ). 

4 Amendment of Fundamental Principle 

Section 100 - Fundamental Principles 

We note the proposed change to the fundamental principle of “professional behaviour”. Whilst in this context we understand, and indeed are 
not opposed to, the proposed change we are slightly concerned at such a change being made without a full scale review of the fundamental 
principles as a whole.  

We are supportive of use of the term “conduct” rather than “action” on the basis that we believe this also captures “inaction”. However, does 
reference in the second sentence of section 150.1 then need to include reference to “actions”, as opposed to merely referring to “conduct”?  

We would suggest that a more comprehensive review of all of the fundamental principles could be carried out. 

5 ‘Substantive Harm’ Threshold for the Determination of Further Action 

Paragraph 52 of the Explanatory Memorandum refers to the introduction of a term new to the Code of Ethics which prima facie appears more 
legalistic in nature, substantively derived from the US legal term “substantial injury”.  We see no advantage in using this term over “public 
interest”. Whilst this term may be widely accepted and understood in the US, we question whether it will translate easily in other jurisdictions 
around the globe. We are also not convinced that substituting the word “harm” for “injury” makes any significant difference. 

Paragraph 225.21 defines “substantial harm”, however this term is used previously at paragraph 225.7 and not defined there. Whilst not in 
favour of this concept, if it is used then we would expect to see it defined with reference to its first use in the Code or appropriately cross 
referenced to paragraph 225.21. 

Public Interest 

We support the view in paragraph 29 of the Explanatory Memorandum that PAs should have regard to the wider public interest implications 
of any matter in terms of the potential substantial harm to stakeholders, whether in financial, or non-financial, terms. However, as noted above 
we have concerns that it is proposed that a new conceptual term “substantial harm” be included in the Code without proper due process and 
consideration as to whether it is fit for purpose.  
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6 Preclusion of Disclosure if it would be Contrary to Laws and Regulations 

We note that paragraphs 225.27 and 360.26 state: “Disclosure would be precluded if it would be contrary to law or regulation.”   

Is the inclusion of such a definitive statement in the public interest? What if the matter would affect the lives of many members of the public? 
We believe that this statement should not be so definitive. We would prefer wording to the effect that “Except in very rare situations where 
the professional accountant believes that disclosure would be in the public interest, disclosure would normally be precluded if it would be 
contrary to law or regulation.” This would allow the professional accountant to exercise professional judgment if ever faced with such 
circumstances.  It does not, in our view, establish an obligation, or indeed even an expectation, that a professional accountant would make 
a disclosure. Indeed, a professional accountant would need to feel very strongly about the impact of the given circumstances to breach a 
legal requirement. It would be essential that legal advice is sought, and it may result in the same conclusion to not disclose; however, the 
professional accountant would at least have the option to do so. 

7 Flowcharts and Diagrams 

We would also like to note that we believe that the flowcharts and diagrams in the Explanatory Memorandum are helpful. We therefore believe 
there would be merit in including similar in the Code or related supplementary guidance or training material.  

8 Emphasis on the Auditor 

There appears to be greater emphasis placed on the auditor than other professional accountants. We understand that regulators will 
undoubtedly have pushed for this to be the model adopted. However, the duty of care owed by the auditor in the UK, and indeed in many 
other jurisdictions, is limited by case law to the shareholders as a body. The need to consider the public interest applies equally to all 
professional accountants, there is no increased consideration explicitly required of the audit profession. 

Whilst we do not oppose the compartmentalisation of professional accountants into four categories, we do question whether the increased 
emphasis on the auditor of the proposals is justified. Additionally, we believe that the proposals still underestimate the “tipping off” provisions 
which apply in the EU. They will render much of the content of these proposals very difficult to apply. 

9 Documentation  

We question whether “encourage” is the right word when it comes to documentation for Senior Professional Accountants in Business and 
Other Professional Accountants in Business. In order to better protect the individual, we would recommend that circumstances and 
conclusions be documented, and therefore would prefer the use of a stronger word than “encourage”, for example “advise”. 

We also believe it may be advisable to encourage documentation in circumstances where a professional accountant, of whatever category, 
concludes that an identified or suspected non-compliance with laws and regulations is not a significant matter. For clarity, we are not 
proposing the documentation of matters which are “clearly inconsequential”.  We believe that it is advisable for a professional accountant to 
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document such matters regardless of whether it has been deemed significant.  A lack of documentation may affect any future defence he is 
required to put up. 

43.  ICPAK ICPAK support the Board’s initiative that it is in the public interest for there to be robust mechanisms to effectively address serious instances 
of NOCLAR perpetrated by entities and individuals in relation to accounting that affect the financial statements they publicize or could 
otherwise have a serious public interest connotation. We also note significant improvement over the last Exposure Draft - Responding to a 
Suspected Illegal Act issued in August 2012.  

We believe that IESBA has thoughtfully categorised professional accountants in these four groups (Professional Accountants Performing 
Audits of Financial Statements, Professional Accountants in Public Practice Providing Professional Services Other than Audits of Financial 
Statements, Senior Professional Accountants in Business, and Other Professional Accountants in Business) and addressed the 
responsibilities of each of these groups. 

However, we are concerned that the revised proposals retain a de-facto requirement for the auditor to disclose in certain circumstances. We 
remain firmly of the opinion that the legislator in a particular jurisdiction – and not the IESBA – should address the specific situations where 
a PA or an auditor may break client confidentiality. We do not support the proposals in paragraphs 225.24 and 225.27 whereby under the 
IESBA Code an auditor might disclose a matter to an appropriate authority when there is no legal or regulatory requirement to do so. We 
believe that the IESBA Code should mirror ISA 250 and therefore not foresee auditors breaking client confidentiality unless this is specifically 
provided for within the applicable laws and regulations of their particular jurisdiction. We are also concerned that the proposals, if adopted, 
would increase the stringency of the extant Code in regard to instances of NOCLAR of which a PA may become aware. This portends a risk 
of unnecessarily extending the auditor’s work effort, and documentation requirements beyond as is already required by ISA 250, potentially 
resulting in additional costs to the audit and, in some cases, potential delay to audit completion. 

44.  IDW As our members are primarily engaged in public practice we have chosen to restrict our comments to those aspects of the proposals impacting 
auditors and professional accountants (PAs) in public practice providing services other than audits.  

However, we do not believe IESBA is justified in seeking to extend this particular aspect of its proposals to all PAs, as not all PAs fulfil a 
public interest role to the same extent as a statutory auditor. Extending almost equally stringent requirements to all PAs could further 
disadvantage many members of the profession in many jurisdictions in which potential competitors are not subject to the IESBA Code.  

In our comment letter dated December 12, 2012, we expressed a number of serious concerns in regard to the first exposure draft issued by 
the IESBA on this topic in 2012 (ED: Responding to an Illegal Act). In order to avoid undue repetition, we have chosen not to repeat these 
concerns in detail, and instead include specific reference to that letter in regard to matters that remain unaddressed in the current ED. 
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We recognize that in many respects the current ED is a significant improvement over this first ED. In particular, the IDW is especially pleased 
to note both the improved alignments to ISA 250 and the withdrawal of the original proposal for the Code to require auditors to disclose 
identified or suspected NOCLAR to an appropriate authority. In this letter, we address our key concerns remaining in these areas.  

As stated in our previous letter, we agree that it is in the public interest for there to be robust mechanisms to effectively address serious 
instances of NOCLAR perpetrated by entities and individuals in relation to accounting that affect the financial statements they publicize or 
could otherwise have a serious public interest connotation. The profession should also play a role in this regard. 

However, as we explain in detail under the three sections of this letter, we still have serious concerns in regard to particular key aspects of 
the current ED, which we believe could make specific aspects of the proposed changes unworkable in practice. In the Appendix attached to 
this letter we respond to the individual questions posed in the Explanatory Memorandum.  

Breaking Client Confidentiality – Disclosure to an External Authority 

We note that the IESBA has withdrawn its original proposals to require an auditor to report certain matters to an external authority. As we 
explain below, we are concerned that the revised proposals retain a de-facto requirement for the auditor to disclose in certain circumstances. 
However, we remain firmly of the opinion that the legislator in a particular jurisdiction – and not the IESBA – should address the specific 
situations where a PA or an auditor may break client confidentiality. In this context we refer to the detailed reasoning in our letter dated 
December 12, 2012.  

As we explain below, we do not support the proposals in paragraphs 225.24 and 225.27 whereby under the IESBA Code an auditor might 
disclose a matter to an appropriate authority when there is no legal or regulatory requirement to do so. We believe that the IESBA Code 
should mirror the extant ISA 250 and therefore not foresee auditors breaking client confidentiality unless this is specifically provided for within 
the applicable laws and regulations of their particular jurisdiction. We have similar concerns as to proposed paragraphs 225.39, 225.40 and 
225.43, with regard to PAs providing non-audit services.  

As we had pointed out in our previous letter, German law treats any such (unlawful) breach of client confidentiality as a criminal act, which 
carries a penalty of imprisonment for up to three years. We refer to our previous letter for further details in this context. Beyond this, there 
may be other legal considerations such as law of tort and contractual provisions that would be relevant in this case, which the IESBA does 
not appear to have considered. These factors need also to be appropriately reflected in any proposed changes to the Code, should the IESBA 
retain this aspect of its proposals. 

Withdrawal of the requirement previously proposed  

We appreciate IESBA’s statement in paragraph 60 of the Explanatory Memorandum: “The Board believes that it is not appropriate to carry 
forward the original ED proposal for the Code to require auditors to disclose identified or suspected NOCLAR to an appropriate authority in 
the relevant circumstances... In the Board’s view, only lawmakers in the particular jurisdiction should determine what they would intend or 
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accept as consequences for a reporting requirement”. However, we disagree with the IESBA that the proposals included in the revised ED 
mean that these concerns can now be dispelled. 

We note with interest that throughout the Explanatory Memorandum, the IESBA, in deflecting many of the criticisms of specific aspects of 
the first ED, consistently points out that breaking client confidentiality is not a requirement. 

Contrary to the view put forward by the IESBA in the Explanatory Memorandum, we believe that the current ED proposals do constitute a de 
facto requirement for an auditor to break professional secrecy and to disclose an instance of NOCLAR to an appropriate authority in certain, 
albeit rare, circumstances.  

Firstly, the determination of whether further action is needed (paragraph 225.20) will be “dictated” by the specific circumstances encountered 
(paragraphs 225.21-23). The interaction of paragraphs 225.24 et seq. and paragraph 225.27 in this proposal introduce various additional 
factors for the auditor to consider in determining the nature and extent of further action(s). Therefore, in many cases, the determination will 
be extremely complex and difficult to “get right” in practice. There may be other cases where the factors “speak out” so clearly as to essentially 
force the determination. This determination is then “cemented” by the “test” of whether a reasonable and informed third party would be likely 
to conclude that the PA has acted appropriately in the public interest (paragraph 225.25).  

Secondly, this determination would also have to be made in the knowledge that an inappropriate determination exposes the auditor to 
potential litigation from both sides. On the one hand, if it is believed that the auditor should in the circumstances have made disclosure of 
NOCLAR to an external authority and failed to do so the auditor may face claimants who suffered losses as a result of the NOCLAR. If on 
the other hand, it is believed that the auditor should not, in the circumstances, have made disclosure of NOCLAR to an external authority, 
the alleged perpetrators of the NOCLAR might seek to claim for compensation against the auditor resulting from reputational harm or other 
adverse consequences. This effectively means that the auditors are de facto not free to decide whether or not to disclose the NOCLAR. 

Uncertainty ensuing from the proposals and unintended consequences 

Irrespective of whether a PA’s or an auditor’s decision to disclose is free or not, even a small amount of uncertainty as to 

a) whether or not the ED introduces a de facto requirement for auditors to break client confidentiality,  

b) in what (further) audit circumstances would client confidentiality be broken exactly, and in relation to what matters precisely, and  

c) as to the potential application of this option by auditors or PAs in public practice when they provide non-audit services where there 
is no legal or regulatory requirement to do so 

is highly problematical for the various reasons discussed below. Firm criteria are needed as well as an appropriate legal environment; neither 
of which are reflected in the current proposals.  

For example, without a legal system in place that covers diverse related areas such as liability, whistleblower protection, anti-tipping off etc. 
and that provides a clear understanding of NOCLAR to be reported outside of an entity, there is a distinct lack of legal certainty for auditors, 
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other PAs, entities engaging their services, regulators and professional bodies to whom PAs may turn for advice and for the public at large. 
The inclusion in paragraph 225.21 of “the legal and regulatory framework” as a factor is unsuitable as a criterion without further explanation. 
This general uncertainty could prove detrimental to the trust placed in all PAs and the accountancy profession as a whole. 

Indeed, client confidentiality has long been a cornerstone for the auditing profession, and it is protected by law in many jurisdictions, including 
Germany. Legislators have generally introduced client confidentiality for various reasons, one of which is to ensure the auditor is granted 
access to all information and the professional accountant is in a position to provide the particular service without limitations. We suggest 
there is a parallel to legal privilege designed to enable effective legal counsel, which would be impossible if information were withheld by 
clients. Without a secure relationship of trust with their auditors, audit clients may ultimately exercise a degree of caution in providing 
information to their auditors, which will be detrimental to audit quality. Thus, we believe that the legal advice obtained by IESBA (see 
paragraph 60 of the Explanatory Memorandum) holds equally true in relation to the current proposals. 

Clients seeking non-audit services from PAs may be similarly uncertain as to if and when a PA might break confidentiality and could ultimately 
avoid seeking the services of a PA who is subject to the Code. 

Alignment to ISA 250 

As noted above, we support the improved alignment to ISA 250, but still have the following concerns in this regard:  

In responding to q. 3 in the Appendix to this letter we point out a discrepancy we believe the IESBA ought to address in finalising its revisions 
to the Code. Without this change, the Code unnecessarily extends the auditor’s work effort, and documentation requirements beyond as is 
already required by ISA 250, potentially resulting in additional costs to the audit and, in some cases, potential delay to audit completion. 

We agree that it is appropriate for auditors to be governed by ISA 250 as to the description of laws and regulations applicable for the purposes 
of the Code. In responding to q. 5, we note that the proposed extension – beyond the impact on the financial statements required by ISA 250 
– to include wider public interest implications in paragraph 225.7 is problematical in regard to NOCLAR to be disclosed to an external authority. 
However, subject to the comments we had made on page 8 of our previous letter regarding the limitations to the potential for PAs to detect 
illegal acts, to the extent that the auditor or PA providing non-audit services would discuss such matters with the entity’s officers we believe 
this approach is reasonable. As stated in paragraph 225.9, it is the responsibility of the client’s management, with oversight of those charged 
with governance, to ensure that the client’s business activities are conducted in accordance with laws and regulations. We agree with IESBA 
that it is in the public interest for PAs to assist them in so doing. 

We also refer to our response to q. 9 regarding the need to provide auditors with clarity as to the “total” documentation requirements in the 
event that they encounter an instance of NOCLAR.  

We therefore believe that further liaison is needed between the IESBA and the IAASB in respect of these issues. 

Further Issues not Addressed by Questions in the Explanatory Memorandum 
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Compatibility with the ISAs and the auditor’s compliance with ISA 200.14 

The proposals in the ED, if adopted, would increase the stringency of the extant Code in regard to instances of NOCLAR of which a PA may 
become aware.  

We note that the IESBA has not (yet) chosen to discuss the general issue of how national ethical regimes might be measured against the 
IESBA Code in terms of their respective restrictiveness going forward, but believe that this is an issue that will need to be considered in 
conjunction with the IAASB.  

An auditor is required by ISA 200.14 to: “comply with the relevant ethical requirements…”. ISA 200.A14 explains: “relevant ethical 
requirements ordinarily comprise Parts A and B of the IESBA Code of Ethics for Professional Accountants…, together with national 
requirements that are more restrictive”. As the Code becomes increasingly stringent – and thus will sometimes exceed national law in isolated 
respects, this issue will need to be addressed. In some jurisdictions there may be little or no law or regulation to address the role of a PA or 
an auditor encountering any form of NOCLAR. In many of the more developed jurisdictions there will be laws and regulations dealing with 
distinct issues e.g., money laundering and corruption etc. Legislation in the EU contains further requirements for auditors of public interest 
entities. As the ED potentially extends the scope to certain instances of NOCLAR including and beyond these issues, we suggest there is a 
need for the IESBA and the IAASB to explore how national requirements can be assessed. For example, when would they be deemed as 
either less, equally, or not as, restrictive as the IESBA Code in the context of this project – or should they be assessed as a whole rather than 
in relation to isolated aspects of the Code? In particular, the two Boards will need to consider the consequences for auditors and the 
compliance with the ISAs in the event that national requirements are deemed less restrictive than the IESBA Code. Of course, this issue is 
not limited to the proposals on NOCLAR, and we accept that this may need to be addressed “as a whole” rather in respect of isolated projects. 

Notwithstanding the fact that we do not support the IESBA pursuing its proposals in regard to breaking client confidentiality, we trust that our 
comments will be useful in finalizing the revisions to the IESBA Code and aligning them appropriately to the ISAs promulgated by the IAASB.  

45.  IEC IAB-IEC welcomes the improvements made to the ED which take into account the fact that the IESBA Code is not 
meant to override national law and should be applied without prejudice to any applicable legal provisions in any jurisdiction. 

Indeed, IAB-IEC draws IESBA's attention to the fact that compliance with the provisions proposed in the previous ED 
would give rise to a violation of the accountants' duty of confidentiality (professional secrecy) under Belgian law. IAB-IEC 
therefore thanks IESBA for having included a reference to this issue in the last line of paragraph 225.27 of the ED in that  
"Disclosure would precluded if it would be contrary to law or regulation". 

In this respect, however, the ED does not address how to deal with situations which arise as part of cross-border 
engagements. It is the case where, for example, in one jurisdiction, a disclosure would be prohibited whilst in another 
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jurisdiction, such disclosure would be mandatory. This is particularly problematic where some jurisdictions have laws 
with extraterritorial outreach (e.g. FCPA, UK Bribery Act, etc.). This aspect might need to be looked at further. 

IAB-IEC emphasizes the need to facilitate convergence in order to enhance IESBA's credibility and therefore regrets that 
the ED cannot be seen as a step towards convergence. It only acknowledges the existence of different legal systems. 
The issuance of guidance would therefore have been more appropriate. 

In addition, the view of IAB-IEC on the ED can be summarized as follows: 

• the proposed provisions are in our opinion jeopardizing the necessary trust between the accountant and 
his client; if the confidentiality is not guaranteed, the accountant , who has no judiciary power or 
competence to obtain information, may not receive the information by the entity that is necessary to 
perform the accounting; and 

• there may be a number of practical difficulties arising from the lack of definition of e.g. a "suspected" Non-Compliance 
with Laws and Regulations (NOCLAR). 

Furthermore, IAB-IEC would like to draw special attention to those accountants in small and medium practices (SMPs). 
However, on assessing what is reasonable to ask of PAs working in SMPs or SMEs when they come across an act or 
suspected act of NOCLAR, some requirements and guidance as currently drafted may be seen as complicated to apply 
in practice due to lack of segregation of duties, and management override of controls. Professional judgement would 
need to be strongly emphasised for those PAs to ensure the application of a proportionate approach. 

46.  IFIAR The comments we have provided in this letter reflect the views expressed by many, but not necessarily all, of the Members of IFIAR. They 
are not intended to include, or reflect, all of the comments or views that might be provided by individual Members on behalf of their respective 
organisations. 

Where we did not comment on certain specific matters, this should not be interpreted as either approval or disapproval by IFIAR of the 
proposals. 

The IESBA Code of Ethics is used by some IFIAR members, but not by all of them. Even for those jurisdictions that do not use it, IFIAR sees 
a clear interest in enhancing the Code, as it is used as a basis for certain benchmarks at the international level. Moreover, a number of audit 
firms and networks have voluntarily committed to complying with the Code. 

We draw the IESBA’s attention to the fact that, in line with our mandates as independent audit regulators, we have commented only on those 
proposals of the exposure draft that relate to auditors and not those that relate to other categories of accountants. 

Overall comment 
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We appreciate that the proposals recognize that national laws and regulations take precedence over the requirements of the Code.21 
Nevertheless, as set out below, we believe that the IESBA should strive for more stringent requirements than those currently set out in the 
exposure draft which are not, in our view, sufficient to drive appropriate behaviour from the auditor vis-à-vis instances of NOCLAR or 
suspected NOCLAR. A number of jurisdictions around the world already have more robust requirements in place regarding the action required 
to be taken by an auditor in relation to NOCLAR. 

Communicating the matter to management and those charged with governance 

Unless prohibited by national law, we believe that the auditor should inform management and those charged with governance when NOCLAR 
or suspected NOCLAR has been identified and invite them to take appropriate and timely action. The proposals require the auditor to prompt 
management or those charged with governance to take appropriate and timely actions "if management or those charged with governance 
agree that NOCLAR has taken or may take place."22 We suggest that the IESBA revises this wording, as the current drafting could lead to 
misunderstanding. We are also of the view that the term “prompt” could be read to imply that the auditor is assuming managerial 
responsibilities. Accordingly, we suggest that alternative wording, such as “invite” or “request” for example, be considered by the IESBA. 

Determination of further action 

The current proposals refer to the objectives to be achieved when determining whether further action is needed.23 In our view, the reference 
to these objectives, as well as the link between the objectives and the other factors to consider when determining whether further action is 
needed,24 should be clarified for purposes of driving consistency in application. 

Lack of clear obligation for the auditor to monitor and assess the entity’s response 

The exposure draft indirectly points to the need for the auditor to monitor and assess the entity’s response to NOCLAR.25 In our view, the 
auditor should monitor and assess the appropriateness and timeliness of the entity’s response before determining whether further steps are 
necessary.  We suggest that the IESBA integrates this step in the Code as an additional mandatory action for the auditor to perform, as 
opposed to referring to it as an option for the auditor to consider when determining what further action is needed. 

Lack of obligation to report 

The proposals allow for the auditor to report NOCLAR to an appropriate authority rather than imposing an obligation to do so.26 In our view, 
the auditor should be required to report NOCLAR to an appropriate authority able to receive the information, determined in accordance with 

                                                           
21 Including ED §225 .19, .21, .24, .27 … 
22 ED §225.17 
23 ED §225.20 
24 ED §225.21, .22, .23 
25 ED §225.21 second bullet 
26 ED §225.24 
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national law, when management and those charged with governance fail to satisfy legal or regulatory requirements to report such information 
to external parties or fail to take timely and appropriate steps to respond to known or likely NOCLAR, after having confirmed that it is in the 
public interest for the auditor to do so. We believe that the auditor should have the obligation to report NOCLAR to an appropriate authority, 
unless it would be incompatible with national legal provisions, for instance with regards to confidentiality and protection of the liability, and of 
the safety of the auditor.27  

Link with international auditing standards 

We note that the proposals seek to complement the requirements of the auditing standards in as far as the auditor’s response to NOCLAR 
is concerned.28 We share the view that certain aspects of the proposals would require further alignment between auditing and ethics 
provisions.29 In particular, we believe that further consideration should be given, within the Code or the ISAs, to the communication of 
NOCLAR in a group audit situation, especially between group and component auditors, regardless of whether all of the auditors involved 
belong to the same network or not. 30 

Timing of the project 

The potential benefit to the public interest that would be achieved by having requirements included in the Code with regards to NOCLAR is 
such that we encourage the IESBA, subject to our comments, to seek to finalise the project in the near future. 

47.  IIA Firstly, we see this ED as a significant improvement over the original ED (Proposed Changes to the Code of Ethics for Professional 
Accountants Addressing Responding to a Suspected Illegal Act) and believe it addresses a number of the concerns raised during the previous 
exposure. As a result, our comments here focus on issues with the obligations that the proposed response framework appears to create, 
most predominately for Senior Public Accountants in Business (Senior PAIBs), but also, by extension, for any PAIB. 

By definition, Senior PAIBs would include chief audit executives (CAEs), chief financial officers (CFOs), and potentially others with sufficient 
authority who maintain their public or chartered accountant credentials yet work for organizations as employees in a non-public accountant 
capacity. Senior PAIBs generally will acknowledge a strong social responsibility. However, as a result of their obligations first and foremost 
to their employer, Senior PAIBs do not, we believe, have the same professional public interest obligation as a practicing public accountant. 

As stated in the IFAC Code of Ethics for Professional Accountants, “A professional accountant in business has a responsibility to further the 
aims of the accountant’s organization.”1 This should include reporting actual or suspected non-compliance with laws and regulations 

                                                           
27 see factors described in ED §225.27 
28 ED Explanatory Memorandum §121 and 122 
29 Please note that this letter does not include any consideration related to the IAASB proposals to amend the ISAs on NOCLAR that were published on July 23, 2015, since this letter 
was prepared before that date. 
30 ED §225.19(b) 
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(NOCLAR) to those charged with governance; seeking to be part of the solution (versus being part of the problem); and potentially alerting 
the external auditor through appropriate channels. 

A Senior PAIB, compelled by personal ethics and integrity, may in extreme circumstances consider resigning from the employment 
relationship. We believe that reporting externally on actual or suspected NOCLAR is a personal decision, not a professional obligation, for 
a Senior PAIB, as well. 

The framework also encourages PAIBs to document their concerns. However, a PAIB who creates documentation to support NOCLAR 
allegations and the steps taken to address the matter could leave the accountant’s organization susceptible to legal liability. Such 
documentation should be initiated only by a Senior PAIB and only after following competent legal advice. 

48.  IMA We wholeheartedly uphold IESBA’s overarching objective to serve the public interest by setting high quality ethics standards for professional 
accountants. We agree that the Code should provide ethical requirements and guidance to help meet its responsibilities and we commend 
the Board for continuing to pursue closure on the extremely controversial subject of whistleblowing. However, we are not confident the ED 
will accomplish its stated purpose of providing guidance on “when to blow the whistle,” or more importantly, how best to do so, particularly 
for professional accountants in business (PAIBs). 

Summary Comments 

An example of Code complexity is the ED’s confusing, and apparently prescriptive, mandate for PAIBs to blow the whistle on NOCLAR by 
informing their superior. This requirement is stated to be “subject to” [really contrary to] an earlier provision in 360.11 that instead suggests 
consideration of using an organization’s established ethics protocols and procedures as a first step, a process with which we strongly agree. 
We consider this puzzling and apparently contradictory apparent PAIB requirement to be a fatal flaw which should be clarified. 
Further, we strongly disagree with the ED’s premise that “the response framework for senior PAIBs should be broadly comparable to that for 
auditors” in view of the widely differing missions for each group and dissimilar organizations. We suggest the overall approach for PAIBs 
should be modified to take into account the contents of this letter. 
The ED also fails to sufficiently recognize the tremendous risk of retaliatory action against PAIB whistleblowers which has taken place 
historically in spite of legal and other protections. Retribution can include closing of future opportunity or immediate job downgrades, verbal 
harassment, family upset, mental breakdown, even career-ending damage from future employer shunning. 2014 research by the Ethics 
Resource Center shows that 21% of those who reported misconduct said they experienced retaliation. We strongly believe the path for PAIB 
NOCLAR disclosure, whether internally or externally, should always include consideration of the existence of effective whistleblower 
protection, as stated in the ED as “robust and credible protection from civil, criminal or professional liability or retaliation.” 
As advised in previous comment letters, we believe the Code is becoming overly detailed, prescriptive, and lengthy, thus hard for many 
PAIBs to use. Simplifying and summarizing the Code would make it more easily usable by all PAIBs and other users, while keeping it 
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principles based. We also believe the Code seems much more oriented to auditors and is less helpful to PAIBs. 
Comments on Specific Code Provisions 

225.6 should add “Employment laws concerning worker health, safety, and working conditions.” Violations of these laws in the past have 
resulted in considerable costs to clients. 
225.8(c) should add “and sub-contractors” after “employees” and before “of the client.” Although not necessarily legally responsible for 
unlawful actions of their sub-contractors, considerable reputational damage and other costs have occurred from such events in the past, 
particularly in the shoe, clothing, and mineral exploration industries. 
360.2 should add “and sub-contractors” after “employees of the employing organization.” As noted above, history has shown that lawsuits 
and adverse public opinion have resulted from unlawful actions of sub-contractors. 

360.6 should add “Employment laws concerning worker health, safety, and working conditions.” Violations of these laws in the past have 
resulted in considerable costs to employing organizations. 

360.8 should add “and sub-contractors” after “employees of the employing organization.” As noted above, history has shown that lawsuits 
and adverse public opinion have resulted from unlawful actions of sub-contractors. 

360.15 should add “not affiliated with the employing organization” after “legal counsel” because of the potentially severe risk of retaliation 
against the whistleblower. 

360.16, 360.17, and 360.33: As noted in the Summary Comments, we believe the term “subject to” confuses and possibly contradicts the 
provisions of 360.11 with which we agree. Sections 360.16, 360.17, and 360.33 appear to mandate whistleblowing, thus bypassing the 
organization’s ethics protocols and procedures. We strongly believe PAIBs should follow their organization’s established policies for resolution 
of ethical conflict while considering the risk of whistleblower retaliation if anonymity is not assured.  

360.26  While we agree that decisions on whether to disclose NOCLAR to an Appropriate Authority should include consideration of the 
effectiveness of whistleblower protection, we strongly believe this factor should be considered for internal reporting as well, as discussed 
above in 360.16, 360.17, and 360.33. 

360.34, which applies to other than senior PAIBs, refers to actions contained in 360.26 which only applies to senior PAIBs. This reference is 
confusing and should be clarified. 

49.  IOSCO Members of Committee 1 seek to further IOSCO’s mission through thoughtful consideration of accounting, disclosure and auditing concerns, 
and pursuit of improved global financial reporting. Unless otherwise noted, the comments we have provided herein reflect a general 
consensus among the members of Committee 1.  Our comments are not intended to include all of the comments that might be provided by 
individual securities regulator members on behalf of their respective jurisdictions. 

Overall Comments 
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We support the Board’s continued efforts to develop enhancements to the Code to help guide professional accountants in how best to 
respond in the public interest when encountering a non-compliance or suspected non-compliance with laws and regulations (NOCLAR). We 
appreciate the general direction of the model proposed in the Paper but we think that the Board needs to address some aspects of the 
Proposal during its re-deliberations as it was not always clear to us what the Board had proposed.  We have developed almost all of our 
comments with respect to professional accountants who serve as auditors; nonetheless, we encourage the Board to apply the concepts 
inherent in them to other professional accountants as appropriate in the public interest.   

We note and appreciate the provision that relieves a professional accountant from the duty of confidentiality should the accountant determine 
that disclosure of the matter to an appropriate public authority is the right course of action to take. The possibility of incorporating a provision 
into the Code that provided this relief was the central reason that IOSCO had raised with the IESBA the possibility of revisiting the NOCLAR 
provisions of the Code.  Nonetheless, in finalizing this provision we ask the Board to review the manner in which it would function within the 
Code.  Specifically, what would be the interaction between the Paper’s proposed course of action that the professional accountant would 
undertake upon encountering a NOCLAR and relief from the Code’s confidentiality provision?  Would undertaking the proposed course of 
action be a prerequisite to this relief or rather is relief automatic, such that a professional accountant may legitimately report a NOCLAR to a 
public authority without completing the described course of action?   If the latter, then is the course of action proposed in the Paper intended 
to serve as the maximum that the Code would call upon a professional accountant to do as a matter of serving in the profession, rather than 
as the minimum needed to avoid breaching the Code’s provision on confidentiality?    

We are not sure of the Board’s intent for this matter because the language in par. 225.29, which states “If the professional accountant 
determines that disclosure of the matter to an appropriate authority is an appropriate course of action in the circumstances, this will not be 
considered a breach of the duty of confidentiality under Section 140 of this Code”, is placed after the results of the proposed course of action 
for the professional accountant.  We believe the Board should make it clear that under the Code an accountant is always free to make 
disclosure to an appropriate authority.  We don’t want a scenario in which, for example, management or TCWG are unwilling to speak with 
the professional accountant about a NOCLAR and as a result either the professional accountant or others believe that having not completed 
this step he or she cannot report a NOCLAR to a public authority.   

Scope 

With respect to NOCLAR that a professional accountant may come across in the course of providing a professional service, we note that 
paragraph 225.5 of the Paper addresses: 

“(a) Laws and regulations generally recognized to have a direct effect on the determination of material amounts and disclosures in the 
client’s financial statements; and  
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(b) Other laws and regulations that do not have a direct effect on the determination of the amounts and disclosures in the client’s 
financial statements, but compliance with which may be fundamental to the operating aspects of the client’s business, to its ability to 
continue its business, or to avoid material penalties [emphasis added].” 

This, in effect, establishes as the starting point for the scope of this section of the Code NOCLAR matters that are “material” or “fundamental” 
in nature, as described. Considering this, we find it challenging to understand the purpose of paragraph 225.8 that proceeds to then scope 
out matters that are “clearly inconsequential.” Is the Board suggesting that matters in paragraph 225.5 could be inconsequential? We believe 
the Board should re-examine the interactions of its scoping distinctions.  Once the Board’s intention is clearer to us we may have more 
comments on this section of the Paper. 

Professional Accountant’s Compliance with Applicable Laws and Regulations  

We note that the Paper addresses in two places the professional accountant’s responsibilities to comply with any laws, regulations and/or 
professional standards that apply to its handling and/or disclosure to a third party of a NOCLAR.  While we support the direction of these 
provisions, we ask the Board to revisit their placement and their drafting.   

With regard to placement, we note that these provisions are placed both in an overarching manner at the beginning of the Paper (par. 225.10) 
as well as within the section on addressing the matter with management and TCWG (par. 225.17).  Why are these provisions contained in 
two places?  If the Board concludes that they need to be included in more than one place, then we recommend that they also be added to 
the section on determining whether to disclose the matter to an appropriate authority (par. 225.27 onwards).   

With regard to drafting, we note that the guidance in the overarching provision is written more narrowly than that of the section on addressing 
the matter with management and TCWG.  This is because the overarching provisions refer to the professional accountant’s compliance with 
laws and regulations but not with professional standards, while the section on addressing the matter with management and TCWG also 
invokes compliance with the accountant’s professional standards.  Why does the content differ?   

Addressing a NOCLAR Matter with Management and Those Charged with Governance 

Significant Shareholders 

We are unclear of the Board’s intentions with respect to the professional accountant’s potential interaction with sizable shareholders who 
have the ability to compel management to take appropriate action with respect to a NOCLAR. We presume that the Board considers TCWG 
to likely include representatives of such shareholders, and thus the professional accountant would address the NOCLAR with such 
representatives as part of its consultations with management and TCWG.  However, if this presumption is erroneous then we believe it will 
be appropriate for the Board to include language in the provisions advising the professional accountant to discuss the NOCLAR with such 
shareholders. This provision should be effected with due regard for compliance with laws or regulations governing the ability to use this 
information.  
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“Prompting” Management  

We note that in par. 225.17 the Paper states that: 

“If management and, where appropriate, those charged with governance agree that non-compliance has occurred or may occur, the 
professional accountant shall prompt them to take appropriate and timely actions, if they have not already done so…” 

We encourage the Board to avoid requiring the auditor to “prompt” management and, where appropriate, those charged with governance to 
take action as this could be interpreted as partaking in the management of the resolution of the matter. Perhaps instead a term such as to 
“inform” or “ask” management and, where appropriate, those charged with governance about taking appropriate and timely actions would be 
better. 

Compliance with Professional Standards  

We believe the Paper should clearly articulate that the lead audit engagement team should be notified in all cases when a NOCLAR arises 
in any jurisdiction during the performance of an audit or a non-audit service at a component.  

In addition, we believe that it would be helpful to enhance the focus on the difficulties arising for auditors when faced with a group audit 
situation, whether all of the auditors involved belong to the same network or not. 

Determining Whether Further Action by the Professional Accountant is Needed 

The Model for Determination  

In light of the significant public interest implications of the professional accountant not taking further action when needed, the “expectations 
of a reasonable and informed third party” test seems to be an amenable solution to the issue of determining the need for further action by 
the professional accountant, in lieu of a better alternative being identified by the Board. As such, we suggest that the Board emphasizes that 
the reasonable and informed third party test found in paragraph 225.25 is intended to be a “step-back” provision, by which the professional 
accountant tests its analysis regarding the need for further action in light of the specific facts and circumstances.  Nonetheless, we read the 
Paper to suggest that the proposed role of this third party test is (solely) to assist the professional accountant in determining the appropriate 
nature and extent of, versus the need for, its action.   

Consultation with Others  

We support the reference to the fact that consideration of a NOCLAR may involve complex analysis and judgments, and thus appropriate 
consultation by the professional accountant is key to the appropriate resolution of the matter. This reference is contained in paragraph 225.26, 
which mentions possible external parties with whom the professional accountant might consult.  We suggest mentioning in this paragraph or 
elsewhere that the duties of the professional accountant under the ISAs would also involve consulting internally, that is, within his or her own 
firm.  

Documentation  
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“Significant Matters” Filter  

We believe that the documentation provision in paragraph 225.32 of the Paper inadvertently introduces a “significant matters” filter that is not 
appropriate. As was mentioned earlier in our letter, the auditor’s starting point appears to be matters that are “material” and “fundamental.” 
However, the current construct of paragraph 225.32 suggests that some material or fundamental matters may not be significant and therefore 
the professional accountant is not required to document its work related to them. Is the Board suggesting that the accountants work with 
respect to some material or fundamental matters would not be documented?  We believe the documentation requirements should be 
consistent with the scope.  

Documentation by Other than Professional Accountants in Public Practice 

While we agree with the provision that requires auditors to document a NOCLAR matter, subject to our comments above, we believe it would 
be prudent for other professional accountants who are not auditors to have a similarly strong provision to document appropriate NOCLAR 
matters. While it may not currently be common practice to document, we believe the significance of the NOCLAR being addressed by the 
Paper could be subject to legal proceedings and as such a well-documented account of the NOCLAR could help establish the key decisions 
and positions taken by the professional accountant.  

Changes in Professional Appointment 

We note that the Explanatory Memorandum within the Paper states that: 

“A regulatory respondent to the ED had recommended that the Board consider requiring the predecessor auditor to notify a successor 
auditor of the matter so that the latter understands the risk of accepting the engagement. The Board recognized the potential benefits 
through mandating this communication in the Code. In particular, this could more effectively lead to desired outcomes in the public 
interest in terms of stimulating appropriate actions by management or TCWG to respond to the NOCLAR or suspected NOCLAR. 
Importantly, knowledge that such a communication requirement exists could have the effect of ensuring that management and TCWG 
respond appropriately. ” 

In addition, section 210:11 of the Code states that: 

“An existing accountant is bound by confidentiality. Whether that professional accountant is permitted or required to discuss the affairs 
of a client with a proposed accountant will depend on the nature of the engagement and on:  

(a) Whether the client’s permission to do so has been obtained; or  

(b) The legal or ethical requirements relating to such communications and disclosure, which may vary by jurisdiction.” 

In this regard, the Board has proposed to include the following language in section 210.13: 

“In the case of an audit of financial statements, a professional accountant shall request the existing accountant to provide known 
information regarding any facts or circumstances that, in the existing accountant’s opinion, the proposed accountant needs to be aware 
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of before deciding whether to accept the engagement. If the client consents to the existing accountant disclosing any such facts or 
circumstances to the proposed accountant, the existing accountant shall provide the information honestly and unambiguously. If the 
client fails or refuses to grant the existing accountant permission to discuss the client’s affairs with the proposed accountant, the existing 
accountant shall disclose this fact to the proposed accountant, who shall carefully consider such failure or refusal when determining 
whether or not to accept the appointment.” 

While we appreciate the Board’s acknowledgement of the benefits of requiring the predecessor auditor to inform the successor auditor of any 
NOCLAR, we are concerned that instead of including a requirement that compels the predecessor to communicate NOCLAR to the successor 
auditor, sections 210.11 and 210.13 of the Code allows the notion of “confidentiality” to be used as a reason to restrict the communication of 
NOCLAR between predecessor and successor auditors.  

Consistent with our letter dated 22 January 2013, we believe the Code and its professional obligations of auditors should be reconsidered 
with respect to balancing the auditors’ obligations for confidentiality to the entity it is auditing and its duties in serving the public interest with 
respect to the handling of NOCLAR. We believe this is also applicable to sections 210.11 and 210.13 of the Paper. We believe confidentiality 
should not be a mechanism to restrict the predecessor auditor’s public-interest obligation to inform a successor auditor of known information 
regarding the facts and circumstances of a NOCLAR and in this regard we encourage the Board to reconsider its proposal in this area. 
Moreover, we believe that the predecessor auditor should disclose a NOCLAR to the successor auditor unless confidentiality requirements 
founded in laws and regulations prevent him from doing so.  

In addition, we believe that prior to the predecessor auditor discussing a NOCLAR with the successor auditor, it is appropriate for the 
predecessor to inform the client of the intention to discuss the matter rather than requiring the predecessor to obtain the client’s permission 
as outlined in paragraphs 210.11-210.13.  

Further, we note that the Paper is silent with respect to changes in the professional appointment of the auditor specifically when the existing 
auditor does not, or refuses to, provide information regarding any facts or circumstances [regarding NOCLAR] even when allowed by the 
client. We believe the Board should provide guidance for such situations in section 210.13 of the Paper. 

50.  IPA The Institute of Public Accountants (IPA) broadly supports the proposals in relation to responding to Non-Compliance with Laws and 
Regulations (NOCLAR). The IPA in particular supports the explicit recognition of the responsibility for NOCLAR extending beyond 
Professional Accountants (PAs) acting as auditors, to both PAs in practice providing non-audit services and Professional Accountant in 
Business (PAiB). The IPA especially welcomes the acknowledgment in the proposals of the role senior PAiBs have in relation to the 
compliance with laws and regulations. 

The IPA would like to make two observations: 

1. The category of “PAs in Public Practice providing services other than the Audit of Financial Statements” appears to include PAs providing 
other assurance including audits of information other than financial statements. The IPA is of the opinion PAs performing any assurance 
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engagements should have the same responsibility in relation to NOCLAR. For example, review engagements are substituted in some 
jurisdictions for the audit of financial statements for certain types of entities. The IPA is of the view the same duty of care in relation to 
NOCLAR exists in such circumstances. Similarly, engagements may exist which require audit level assurance in respect of individual 
balances or transactions. In relation to such engagements NOCLAR obligations could arise and should be approached with a similar 
level of obligation consistent with the scope of an engagement to audit financial statements.  

2. The IPA believes the proposed standard should include a requirement for PAs in practice to include an explicit paragraph as to their 
obligation in relation to NOCLAR in all engagement letters. 

51.  IRBA The IRBA adopted Parts A and B of the International Ethics Standards Board for Accountants’ (the IESBA) Code of Ethics for Professional 
Accountants (the IESBA Code). It was prescribed in 2010 as the Code of Professional Conduct for Registered Auditors (the IRBA Code), in 
South Africa with certain additional national requirements. The IRBA Code together with its Rules Regarding Improper Conduct provides the 
basis for disciplinary action against registered auditors. Consequently, the IESBA’s Proposed Standard on Non-Compliance with Laws and 
Regulations for auditors might result in possible amendments to Parts A and B which is of particular interest to the IRBA. 

General Comments 

The proposed amendments to the IESBA Code of Ethics for Professional Accountants (the IESBA Code) are drafted in the context of 
“professional accountants (PAs) in public practice providing professional services to an audit client” and “PAs in business”. Our responses 
are provided only in the context of requirements that the IESBA Code might seek to impose on PAs in public practice (in South Africa – this 
applies to registered auditors) appointed to perform audits and provide other professional services to any entity. 

Consequently, our specific comments are restricted to the proposed amendments to sections: 100, 140, 150, 210 and 270 and the proposed 
new section 225 as they pertain to PAs in public practice providing professional services to an audit client. Accordingly we do not comment 
on the proposed amendments to section 360 of the IESBA Code as it relates to PAs in business. Our more general comments follow. 

We would support the inclusion of Appendix 1 and 2 in the Code as it provides a useful summary of the responsibilities of the PAs regarding 
the reporting of identified or suspected NOCLAR. 

We believe the NOCLAR standard should address cross-border non-compliance and include an example of a scenario where an entity 
operates across several jurisdictions, as the exposure draft currently only anticipates domestic (jurisdictional) non-compliance. 

We suggest that the IESBA communicate to the IAASB that the PA’s responsibility regarding NOCLAR be addressed in the PA’s engagement 
letter with the client. 

52.  ISCA Generally, we agree with all the suggestions in the ED and do not have significant comments or additional insights, except with respect to 
the specific questions. 
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53.  JICPA We understand that this exposure draft was issued after reviewing the comments received on the original Exposure Draft Responding to a 
Suspected Illegal Act issued in August 2012 and taking into accounts various issues and concerns raised in the comments thereon or 
expressed elsewhere. Specifically, we acknowledge improvements such as: 1) changes have been made to be consistent with International 
Standard on Auditing (ISA) 250, Consideration of Laws and Regulations in an Audit of Financial Statements; and 2) consideration has been 
given to the protection and the physical safety of whistleblowers. 

However, we believe that, unlike independence requirements for professional accountants (PAs) performing audits of financial statements, 
provisions on PAs’ response to non-compliance or suspected non-compliance with laws and regulations (NOCLAR) should be principle-
based and established as norms for PAs to follow to act in the public interest and in compliance with fundamental principles, not as a set of 
rules designed to address threats. Accordingly, we believe that the sections on Responding to Non-Compliance with Laws and Regulations 
should be the application guidance to follow to act in compliance with the fundamental principles of integrity and professional behavior in 
responding to NOCLAR and to ensure that PAs do not turn a blind eye to identified or suspected NOCLAR. In this regard, proposed 
paragraphs 225.1 and 360.1 explicitly state that the purpose of Sections 225 and 360 is to “guide” PAs in responding to NOCLAR. However, 
contradictory to this stated purpose, the term “shall” and other obligatory languages are used in the paragraphs setting out PAs’ 
responsibilities as requirements in responding to NOCLAR. Thus, we believe that the term “shall” and other obligatory languages should not 
be used in the provisions defining PAs’ responsibilities as requirements in responding to NOCLAR. 

Furthermore, for the reasons provided below, we do not agree with the proposed provisions for PAs in public practice providing professional 
services other than audits of financial statements (PAPP providing non-audit services) and professional accountants in business (PAIBs) 
other than senior PAIBs (non-senior PAIBs). 

Firstly, professional services performed by PAPP providing non-audit services are specific engagements requested by their clients and the 
scope is limited to the requests. Given that, we believe it is not practical for them to obtain information outside the scope of the professional 
services for which they are engaged. Therefore, even if these PAs become aware of certain information which may be an instance of non-
compliance or suspected non-compliance with laws and regulations, it would be practically difficult for them to obtain a further understanding 
and make judgment on such matter.  

Secondly, non-senior PAIBs are required to perform their duties within the scope of their designated role and the related authority assigned 
by their employing organization and, given that, it would be extremely difficult for them to obtain information outside the scope and the 
authority. Therefore, even if such PAIBs become aware of certain information which may be an instance of non-compliance or suspected 
non-compliance with laws and regulations, we believe it is practically difficult for them to obtain a further understanding on such matter and, 
as such, the provisions requiring non-senior PAIBs to respond to NOCLAR would not be operable in practice.  

Accordingly, we believe that the responsibility of responding to NOCLAR should not be imposed on PAPP providing non-audit services and 
non-senior PAIBs. 
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In addition, for all categories of professional accountants, non-compliance of laws and regulations should be limited to those that have a 
material effect on the financial statements in consideration of PAs’ professional expertise and costs for acquiring information. 

54.  KICPA The Korean Institute of Certified Public Accountants (KICPA) is pleased to comment on the Exposure Draft (ED) issued by the International 
Standards Board for Accountants (IESBA), regarding “Responding to Non-Compliance with Laws and Regulations.” KICPA is a strong 
advocate of IESBA for your relentless efforts to increase the level of ethical standards that professional accountants are expected to perform 
and to serve the public interest by developing high-quality professional ethical standards. 

General Comments 

Given that one of the most important responsibilities of professional accountants lies to serving the public interest, we support the objective 
of IESBA’s proposed revision that is designed to elevate the level of ethical conduct by the profession and strengthen expected requirements 
on them. We would like to suggest that the following described as below re-discuss and be re-considered during the process of final revision 
with regard to the requirements on professional accountants disclosing to outside the client non-compliance with laws and regulations of the 
client (hereinafter including the employing organization). 

First, it would be considered reasonable for the disclosure of the client’s non-compliance with laws and regulations outside the client to be 
stipulated by legislation or regulation along with legal safeguards for whistle-blowers at the respective jurisdictional level, instead by the Code 
of Ethics for Professional Accountants (the Code), just as frequently commented in the initial ED. Requiring professional accountants 
providing non-audit services and professional accountants in business (PAIBs) as well as auditors to determine whether to disclose outside 
the client, taking into account external threats on their own, could be seen as too much, when the Code does not provide legal safeguards 
on whistle-blowers. 

Secondly, the client is the one who should be responsible for all the consequences of detected non-compliance with laws and regulations, 
ranging from disclosure of the matter to an appropriate authority to rectification, with putting in place control procedures to prevent the non-
compliance. Given this, professional accountants reporting suspected non-compliance with laws and regulations to those charged with 
governance (TCWG) of the client and requiring the TCWG to investigate, disclose and rectify the non-compliance is in line with the public 
interest, which sounds very reasonable, coupled with the fundamental principle of confidentiality. 

However, having professional accountants providing audit or non-audit services and PAIBs themselves consider substantial harm to 
stakeholders stemming from the non-compliance and disclose it could be excessively burdensome to professional accountants. Moreover, 
this could create an expectation gap on the services and roles of all of the professional accountants in public practice or business the public 
expects. 
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Thirdly, unlike the previous ED, the proposed one offers the scope of laws and regulations, whose examples are quite comprehensive to 
include environmental protection and public health and safety. However, the judgment on whether the relevant laws and regulations are 
violated and how much actual or potential substantial harm occurred could beyond the expertise of professional accountants. 

The uncertainty could create a circumstance where professional accountants discloses the suspected non-compliance with laws and 
regulations when the compliance is not proved, later turning out that it is not a breach of laws and regulations, which would have a negative 
impact on the public interest, triggering only a confusion to market participants. On the contrary, the non-compliance that was not disclosed 
but later found out could also raise an issue over professional accountants’ judgment and due-care. 

Fourthly, we support the proposed ED revision describing disclosure is not required when national laws and regulations prohibit it, which 
makes sure that the Code does not override laws and regulations, unlike described in the initial ED. 

As mentioned by various stakeholders, it would be difficult to apply the Code’s requirements in conjunction with laws and regulations in 
practice when a jurisdiction has the duty of confidentiality under its own laws and regulations. Besides, selecting the stricter ones between 
local laws and regulations and the Code is also considered difficult. 

Lastly, trust between a professional accountant and the client is an essential part of the quality of professional services, as he/she provides 
the client with services. Sure, it would be necessary for a professional accountant to shoulder a reasonable share of responsibility in respond 
to the client’s non-compliance. However, disclosing outside the client at the expense of fundamental principles of confidentiality would 
undermine trust in practice. The lack of trust could limit professional accountants’ access to important information, ending up with decreasing 
the quality of professional services, and going further relatively weakening the competitiveness of professional accountants as compared 
with those of other professionals. 

55.  KPMG We are supportive of the proposals set out in the Exposure Draft, in the context of the evolving nature of rules and regulations around non-
compliance with laws and regulations (“NOCLAR”), and ever-increasing public calls for transparency more generally.  

As we stated in our response to the previous IESBA Exposure Draft, Responding to a Suspected Illegal Act, we support the principle that 
professional accountants, both those in business as well as those in public practice, should act in the public interest.  This principle is long-
established and sets the tone for the existing IESBA Code of Ethics, which states at the outset that “A distinguishing mark of the accountancy 
profession is its acceptance of the responsibility to act in the public interest” (100.1). 

In particular, therefore, we welcome the intention of the proposed changes to encompass the different categories of Professional Accountant 
(“PA”), including not only PAs in public practice, but also PAs in Business (“PAIB”), acknowledging the critical role they play in capital markets.  
We also consider that in general the Board has given appropriate recognition to their differing roles and responsibilities, seniority and spheres 
of influence and has proposed required actions that are proportionate, premised on the overriding principle to act in the public interest.   
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We support the emphasis that the proposals place on the primary responsibility of a client’s management and those charged with governance 
(“TCWG”) for the identification and resolution of NOCLAR and, accordingly, the responsibilities of senior PAIBs for setting the right “tone at 
the top” and establishing appropriate controls in this area.  We believe the proposals not only will help to reinforce and enhance requirements 
set out in professional standards regarding information exchange between auditors and management/TCWG, but also that they aim to extend 
these principles to improve information flow between other relevant parties, which will both encourage ethical behaviour and increase the 
likelihood of senior management being alerted to a problem in time to prevent serious harm. 

We agree with the Board’s view that the Code operates as part of a wider framework, which needs to include strong corporate governance 
systems and robust, trusted and effective legal and regulatory regimes.  We believe the Code plays a critical role in bringing about change 
to address the issue of NOCLAR. 

We also believe that to drive a real and significant change in mindset and behaviour, changes need to be effected holistically, at a societal 
level, involving a number of parties and affecting many professions.  As a result, it is right that the Code both recognises and responds to 
public expectations, whilst at the same time does not impose requirements that may not be practicable and may discourage entities from 
engaging PAs in favour of other professionals, as this would clearly not be in the public interest.   

We are therefore supportive of the removal of the previously proposed requirement for auditors and other PAs to disclose identified or 
suspected NOCLAR to an appropriate authority, and we welcome the principles-based approach now set out in the ED, which enables the 
PA to exercise their judgement, supported by guidance as to whether disclosure may be appropriate.   

Threshold of Credible Evidence of Substantial Harm 

In this context we agree with the inclusion of the threshold of “credible evidence of substantial harm” as one of the factors to consider in 
determining an appropriate course of further action.  We believe that the terminology and definition will provide helpful guidance to PAs, to 
determine when a matter is significant enough to warrant further action.   

Reasonable and Informed Third Party Test 

We are also supportive of the introduction of the third party test given its intention to help ensure that the PA performs an objective and 
rigorous assessment of whether it is necessary to take further action and if so, what form that action should take, based on the facts and 
circumstances known to the PA at that time.  We believe this test, together with the documentation requirement, will help to ensure a robust 
approach.  

Courses of Further Action 

We agree in general with the courses of further action set out in the proposals and the factors to consider in determining whether further 
action is necessary in the public interest.   
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We have a concern with the suggestion that a PA in public practice performing a service other than an audit may disclose the matter to the 
external auditor, if one exists, as a potential course of further action.  Whilst we are fully supportive of the underlying intention to encourage 
an appropriate exchange of significant and relevant information with the auditor, which may impact on audit quality and clearly would be in 
the public interest, we question the inclusion of this in the specific context of “further action”.  This is because the Code appears to equate 
this to making a disclosure to an appropriate authority, in order to discharge professional responsibility.  (The Explanatory Memorandum itself 
describes the courses of further action as “pressure release valves”).  Since the Code clearly explains that raising a matter to an appropriate 
authority is a specific course of action that may be taken in order that the authority can “cause the matter to be investigated and take action 
in the public interest”, we believe this may place undue responsibility on the auditor.  Depending on the nature of the matter, the effects of 
relevant law and regulations, and also the timing of disclosure relative to the audit cycle, the auditor may not be able to take appropriate 
action within a reasonable timeframe, and/or may themselves need to consider whether to disclose to an appropriate authority.  This could 
result in the PA who is not the auditor effectively “passing the buck” to the auditor, and leaving the auditor in a difficult situation, especially 
when the matter is merely a suspicion and/or the auditor does not have “credible evidence” or is not able at that point in time to obtain the 
necessary further information. 

Instead we recommend that disclosure to the external auditor is included as a required additional consideration (as opposed to as a potential 
course of action), aligned with that of disclosing to another network firm in paragraph 225.40.   

Informing a group auditor about a matter 

In connection with providing information to the external auditor, we also recommend introducing a requirement to consider informing the 
group auditor of a matter, if the entity subject to audit procedures is a component of a group. This would give recognition to the serious nature 
of NOCLAR and the effect an event may have on a group audit.  This would also address an apparent inconsistency since potential courses 
of further action for senior PAIBs, set out at paragraph 360.23, include consideration as to whether to inform the parent entity of the matter if 
the employing organisation is a member of a group. 

We suggest that the requirement to consider such communication be placed immediately after paragraph 225.19, i.e. prior to the section 
addressing determining whether further action is needed.  This would emphasise the importance of this communication, irrespective of 
whether management/ TCWG have taken appropriate steps to address the matter and whether the professional accountant determines that 
he/she needs to take further action as set out in the Code.  This would be aligned with the placement of the equivalent requirements for a 
professional accountant performing a non-audit service to communicate such a matter within the firm at paragraph 225.39 and to consider 
whether to communicate the matter to the network firm, at paragraph 225.40. 

We believe this requirement would be in accordance with, and would complement ISA 600, Special Considerations – Audits of Group 
Financial Statements (Including the Work of Component Auditors), paragraph 41 which states that “the group engagement team shall request 
the component auditor to communicate matters relevant to the group engagement team’s conclusion with regard to the group audit.  Such 
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communication shall include... d) Information on instances of non-compliance with laws or regulations that could give rise to a material 
misstatement of the group financial statements.”  We consider it appropriate, and not duplicative, to include this requirement given the broader 
scope and objectives of the Code as compared to ISAs.  

Authority of the Code 

One of the key challenges in meeting its objectives is the authority of the Code in different jurisdictions, since it is not, in and of itself, an 
instrument of law.  Accordingly, it needs to both provide a platform to support high standards of ethical behaviour that places the requirement 
to act in the public interest at its core, and ensure that proposals are capable of being effected clearly and consistently across multiple 
jurisdictions.  This requires careful consideration as to how the proposals are to integrate with and complement differing legal and regulatory 
requirements and regimes, as well as the varying forms of infrastructure in place to support their practical implementation.   

Importantly, we believe the proposals have struck the right balance between encouraging PAs to act in the public interest in respect of 
NOCLAR, but without establishing requirements, in particular in relation to disclosing a matter outside the entity, that are not practicable, or 
which could result in restrictions to openness and transparency in the relationships described. 

In connection with the interaction of the proposals with prevailing laws and regulations in different jurisdictions, we highlight that the proposals 
state that if the PA determines that disclosure of a matter to an appropriate authority is an appropriate course of action in the circumstances, 
this will not be considered a breach of the duty of confidentiality under Section 140 of the Code.  While we are supportive of this clarification, 
we consider that its application may be more complex, as a result of the interaction of the Code with the various legal and regulatory 
requirements in place in different jurisdictions.  In particular, where the Code and ISAs are adopted directly into law, consideration would 
need to be made as to any conflicts between the Code and applicable law, which may not be straightforward.  

Accordingly, we recommend that the Board reach out to key jurisdictions to discuss this, in order to understand the implications of including 
these statements.   

56.  MCPA5 The professional accountant after exhausting all the ways in which we report the case of a breach or suspected breach of the laws and 
regulations in the company that provides services, should come to the institute or association of accountants to which it belongs and leave 
history of the case and with the Institute or Association to review the case to determine whether to file a complaint with the competent 
authorities is the most suitable. 

So that if someone made a complaint to the competent authorities would institute or association to which belongs the professional accountant, 
and the accountant can make that report without fear of reprisals from a company. 

57.  MIA The Malaysian Institute of Accountants (“MIA”) appreciates the opportunity to provide comments on the Exposure Draft “Responding to Non-
Compliance with Laws and Regulations”.  We applaud the International Ethics Standards Board for Accountants’ (“IESBA”) effort in 
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strengthening the Code of Ethics (“the Code”) in the area of non-compliance or suspected non-compliance with laws and regulations 
(“NOCLAR”). 

The MIA is supportive of the IESBA’s proposal to provide additional guidance to professional accountants (“PAs”) in relation to the NOCLAR.  
We believe that such guidance allows the PAs to have a clear set of guidance to be acted upon when facing circumstances relating to 
NOCLAR.  However, we are concerned over the practical aspect of the proposals for senior PAIBs, in particular, instances where senior 
PAIBs will not be able to discharge his/her duty in accordance with the proposed Section 360.  Please see comments on Question 3 below 
for details. 

58.  NASBA NASBA believes that the current exposure draft dated May 2015 on Responding to Non‐ Compliance with Laws and Regulations is a significant 
improvement over the last exposure draft (August 2012) that IESBA issued on this subject.  We are supportive of the four categories of 
professional accountants (Professional Accountants Performing Audits of Financial Statements, Professional Accountants in Public Practice 
Providing Professional Services Other than Audits of Financial Statements, Senior Professional Accountants in Business, and Other 
Professional Accountants in Business) that are discussed in this exposure draft, and we believe that IESBA has thoughtfully addressed the 
responsibilities of each of these groups. We generally believe that appropriate guidance has been given to professional accountants who 
become aware of potential non‐compliance with laws and regulations and we are generally supportive of the thought process that leads a 
professional accountant in each group to consider whether it is appropriate to make disclosures to regulatory authorities, and whether those 
disclosures would not be considered a breach of the duty of confidentiality under Section 140 of the IESBA Code. 

We believe that the International Ethics Standards Board for Accountants should address whether it is appropriate for a professional 
accountant in public practice to accept a bounty, reward, or any other kind of remuneration as a result of reporting non‐compliance with laws 
or regulations in accordance with paragraphs 225.29, 225.45, 360.28 and 360.34 of the exposure draft.  In our opinion, it should be unethical 
and it is intrinsically wrong for a professional accountant to accept a bounty, reward, or other kind of remuneration for reporting a client's non‐
compliance with laws or regulations to authorities, when the responsibility is an intrinsic aspect of the professional accountant’s responsibilities. 
Currently in the United States1 the following individuals do not qualify for whistleblower rewards: 

• Public accountants working on SEC‐required engagements; 

• Company officers or directors who learn about violations in connection with internal compliance processes; and 

• Company employees who obtain their information in connection with their roles in audit or compliance functions. 

Nevertheless, we recognize that prohibiting a bounty or reward would undermine the purpose for which the law was established.  This is a 
key issue that is currently unaddressed in the exposure draft.  In our opinion, this needs significant debate, and we would encourage IESBA 
to support the position that it is unethical for a professional accountant in public practice to accept a bounty, reward or other compensation for 
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violating the rule on confidential client information and reporting a client to a regulatory authority in accordance with either proposed 
paragraphs 225.29, 225.45, 360.28 or 360.34. 

The following comments represent specific comments that we believe would add clarity to the exposure draft. 

Professional Accountants in Public Practice 

We are supportive of the clarity in paragraph 225.39 that if a professional accountant in public practice becomes aware of information 
concerning an instance of non‐compliance or suspected non‐compliance with laws and regulation, that the professional accountant shall 
communicate the matter within the firm, to allow the engagement partner to be informed about it and to determine how it should be addressed.  
However, we believe the same clarity should be included in the section related to Professional Accountants Performing Audits of Financial 
Statements (paragraphs 225.10 – 225.32).  When an auditor becomes aware of information concerning an instance of non‐compliance or 
suspected non‐compliance with laws and regulation, it is his or her obligation to escalate the discussion within the accounting firm.  As we 
noted in our prior comment letter on this subject, we believe that as long as the individual accountant does not subordinate his or her judgment 
to the firm, we believe the standard should recognize that the disclosure obligation rests with the engagement partner and the firm, not the 
individual professional accountant. 

Finally, as part of obtaining an understanding of the matter, paragraphs 225.11 and 225.34, the professional accountant in public practice 
should also determine the identity of the “appropriate authority” to which items might be disclosed under paragraphs 225.27‐29 and 225.43 ‐ 
46. Disclosure of noncompliance with laws and regulations might be ineffective if disclosure is made to an incorrect authority. 

Responsibilities of Other Professional Accountants in Business 

We believe that additional clarity is needed between paragraphs 360.33 and 360.34.  After following the steps outlined in 360.33 we believe 
that another professional accountant in business should take steps to follow up and determine if management has acted upon the information 
obtained from the professional accountant. Hence, we believe that the  professional accountant in business, in determining the nature and 
extent of any further action to be taken, should take into account whether a reasonable and informed third party, weighing all the specific facts 
and circumstances available to the professional accountant at the time, would be likely to conclude that the professional accountant has acted 
in the public interest (360.24). Other professional accountants in business should consider the guidance in both 360.24 and 360.26 in 
determining whether to make disclosure to an appropriate authority. Only then would it be appropriate to consider that a disclosure to a 
regulatory authority would not be a breach of the duty of confidentiality under Section 140 of the IESBA Code. 

Finally, while we believe that there is a greater expectation of action by a senior member in business in response to a NOCLAR, it should be 
clear that all accountants in business have certain obligations. It might be helpful to state in paragraph 360.13 that the obligations of other 
professional accountants in business are set forth in paragraphs 360.30 – 360.35. 
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59.  NBA As a member of the Federation of European Accountants (FEE), we support in general the comments FEE provided to you in its response 
to this ED. We have, however, identified some aspects which we would like to bring to your attention: 

Definition of ‘public interest’ 

In our opinion it is not desirable to have a strict definition of ‘public interest’. In fact, a more principle based definition is a precondition for a 
worldwide application of the framework. It creates the possibility to use professional judgement to determine what is (acting in) the public 
interest, taking into account the particular circumstances and the particular culture and particular time one operates in. Different possible 
outcomes of the professional judgement process are the logical result of the principles based approach of the CoE. 

Legal advice 

We are supportive of the fact that IESBA recognizes the importance of obtaining legal advice when determining whether further action is 
needed, what someone’s options are and what the implications of taking any particular course of action are (paragraphs 225.26, 225.46, 
360.25). We think legal advice is even more important in the environment where a legal or regulatory requirement, which the PA is to comply 
with, is absent. We suggest IESBA to emphasize this even more. 

In addition, we recommend to add to paragraph 225.26 and 360.26 that the opinion of other professionals, such as an ethicist, could be 
obtained as a valuable alternative or additional source of advice to the sources mentioned (regulators and professional bodies). 

60.  NSSCPA The NYSSCPA generally concurs with the IESBA’s Proposal. We suggest that the IESBA consider including the helpful charts appearing in 
appendices 1 and 2 of the Proposal as part of proposed sections 225 and 360. 

61.  OECD The Anti-Corruption Division of the OECD (ACD) has followed with interest the IESBA’s discussions on amending the IESBA Code of Ethics 
for Professional Accountants (the Code) with respect to responses to non-compliance with laws and regulations (NOCLAR) by a professional 
accountant (PA).  

ACD’s interest in this work stems from the Division’s role as Secretariat to the OECD Working Group on Bribery (WGB). The WGB brings 
together the 41 countries party to the OECD Anti-Bribery Convention (the Convention). The Convention requires parties to criminalise and 
enforce bribing of foreign public officials in international business transactions. The WGB evaluates parties’ compliance with these 
requirements. In June 2015 it completed the third round of evaluations. 

The Convention recognises the important role accounting and auditing plays in efforts to prevent and detect suspected cases of foreign 
bribery. Article 8 of the Convention requires Parties to have adequate books and records provisions in place to prohibit false accounting 
practices for the purpose of foreign bribery or hiding such bribery.  

In 2009 the OECD issued a Recommendation for Further Combating Bribery. This Recommendation imposes additional obligations on WGB 
parties to further combat foreign bribery. These new obligations include Recommendation X, which requires countries to strengthen their 
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accounting and auditing frameworks and to encourage companies in their jurisdictions to adopt adequate internal controls, ethics and 
compliance programmes.  

Of particular relevance is Recommendation X.B which relates to external auditors. Under Recommendation X.B countries must, inter alia:  

• require an external auditor who discovers suspected foreign bribery to “report this discovery to management and, as appropriate, to 
corporate monitoring bodies”; 

• encourage companies to “actively and effectively respond” to reports of foreign bribery received by an external auditors; and 

• consider requiring external auditors to report suspected foreign bribery to “competent authorities” (e.g. law enforcement or regulatory 
authorities) and ensure auditors who make such reports “reasonably and in good faith” are protected from legal action. 

Over the course of the WGB’s third evaluation round (conducted between October 2010 and June 2015), the WGB recommended that 30 of 
the 38 member countries which have been through a Phase 3 review take steps to strengthen their compliance with Recommendation X.B.31  

Also relevant is Recommendation X.C, which requires member countries to “encourage companies to develop and adopt adequate internal 
controls, ethics and compliance programmes or measures for the purpose of preventing and detecting foreign bribery” and put in place 
reporting channels for internal whistleblowers (which would include internal auditors).  

The ACD hopes that the IESBA’s amendments to the Code of Ethics might encourage countries to reconsider or make changes to their 
legislation regarding PA’s NOCLAR reporting obligations, thereby bringing more countries into full compliance with Recommendation X. 

II. ACD Remarks on the Exposure Draft 

a. The importance of reporting NOCLAR: Sections 225.1-4 and 360.1-4 

The WGB’s work has consistently highlighted the importance of both internal and external auditors in detecting and preventing bribery and 
corruption. The OECD’s Foreign Bribery Report found that of the 427 concluded cases of foreign bribery between 1999 and 2014, one third 
were brought to the attention of law enforcement by the company self-reporting.32 Of the companies who chose to self-report, 31% became 
aware of the foreign bribery through an internal audit.33  

Despite this figure, the overall number of cases detected by PAs, especially external auditors, remains low. This suggests that this form of 
detection is under-utilised. For this reason, the ACD fully supports the objectives contained in proposed Sections 225 and 360 which 

                                                           
31  These countries were Argentina, Australia, Austria, Belgium, Brazil, Chile, Czech Republic, Finland, France, Germany, Greece, Hungary, Iceland, 
Ireland, Israel, Italy, Japan, Korea, Luxembourg, Mexico, New Zealand, Norway, Poland, Portugal, Slovak Republic, Slovenia, South Africa, Spain, Sweden, and 
Switzerland. 
32  OECD (2014), Foreign Bribery Report: An Analysis of Crime of Bribery of Foreign Public Officials, pg. 15-16. 
33  Ibid, pg. 16-17. 

http://www.oecd.org/corruption/oecd-foreign-bribery-report-9789264226616-en.htm
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emphasise that both internal and external auditors should not turn a blind eye to NOCLAR, and should ensure that such issues are reported 
to management, those charged with governance, or, where appropriate, relevant authorities.  

b. The definition of NOCLAR: Sections 225.6 and 360.6 

In the course of the WGB’s evaluations, it has become apparent to the ACD that PAs remain uncertain whether suspected foreign bribery 
could constitute NOCLAR. For this reason the ACD is encouraged to see “corruption and bribery” listed in proposed Sections 225.6 and 
360.6 as a specific example of the laws and regulations which may lead to NOCLAR.  

c. Limits on reporting NOCLAR: Sections 225.29 and 360.28, 360.11, and 225.27 and 360.26 

When asked about reporting NOCLAR to external authorities, external auditors with whom the ACD meets in the context of the WGB’s 
evaluations have cited the duty of confidentiality as a barrier to making such reports. The ACD is therefore supportive of proposed Sections 
225.29 and 360.28 which will clarify that reporting to appropriate authorities in the circumstances prescribed in the Code will not constitute a 
breach of the PA’s duty of confidentiality.  

However, the ACD recognises that there may be additional constraints on reporting NOCLAR. While external auditors may be deterred 
primarily by the duty of confidentiality and corresponding threat of legal action, internal auditors face different issues. As employees, internal 
auditors who report outside the company may be faced with discriminatory or disciplinary action. In this context, the ACD supports the 
inclusion of proposed Section 360.11 which encourages internal auditors to use company procedures such as anonymous reporting channels, 
if available. They also note the inclusion of proposed Sections 225.27 and 360.26 which encourage PAs to have regard to the existence of 
whistleblower protection prior to disclosing NOCLAR outside the company to an appropriate authority. 

d. The “substantial harm” and “third party” tests: Sections 225.21-27 and 360.20-26 

Under proposed Sections 225.21 and 360.20, a PA may decide to take further action (beyond reporting NOCLAR to management or those 
charged with government) if there is “credible evidence of actual or potential substantial harm to the interests of the entity, investors, creditors, 
employees or the wider public”. In making this decision, the PA is required to consider whether a “reasonable and informed third party” would 
conclude that the PA is acting appropriately “in the public interest” (proposed Sections 225.25 and 360.24). Proposed Sections 225.27 and 
360.26 go on to state that when the PA is deciding whether to disclose NOCLAR to an appropriate authority the PA should consider “the 
nature and extent of the actual or potential harm from the matter to the wider public, including the investing public, creditors or employees”. 

The ACD is concerned that these provisions are overly lengthy and complicated, with overlapping tests and considerations. The lack of a 
clear, certain test will discourage reporting, as PAs are likely to err on the side of caution for fear of potential litigation. As currently drafted, 
proposed Sections 225.20-23 and 360.19-22 appear restrictive. PAs are likely to take a narrow reading of these provisions and take further 
action only if all factors are present. This could prevent the reporting of serious NOCLAR. For example, a PA may come across evidence of 
a multi-million dollar bribery scheme which occurred in relation to a division of the company which is no longer operating. In this case, the PA 
may conclude that there is limited risk that the bribery will reoccur. On a narrow reading of proposed Section 225.21, the PA could infer that 
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even though management has failed to take appropriate action and the potential for criminal charges creates a serious risk of harm to 
investors, further action is unnecessary due to the low risk of recurrence. The ACD would submit that failure to report in this instance would 
not be in the public interest and would be contrary to the stated intention of proposed Sections 225 and 360. Consequently, the ACD would 
submit that proposed Section 225.21 should include a clearer test, which offers straightforward and unambiguous guidance to PAs on the 
specific situations in which further action will be necessary (e.g. where there is credible evidence of a criminal offence or substantial harm 
alongside a failure to act by management). The test should make clear which factors are determinative and which are for consideration only. 

In addition to a clear test, the “third party” test may assist PAs to objectively assess their decision and may therefore be beneficial. However, 
the ACD would submit that the additional test and factors in proposed Sections 225.27 and 360.26 over-complicate the issue and should be 
removed in favour of one clear test to replace proposed Sections 225.21-23 and 360.20-22. Removal of the factors in proposed Sections 
225.27 and 360.26 is also necessary because these factors are likely insufficient to require the reporting of corruption except in very specific 
cases. The examples listed in proposed Sections 225.27 and 360.26 are extreme and would not necessarily be triggered by an act of 
corruption, even of a significant nature (e.g. the massive Siemens corruption case, which involved the payment of USD 1.4 billion in bribes 
to foreign public officials, would likely not meet the stated criteria). Consequently, the ACD considers that the criteria listed in Section 225.27 
are too extreme and should be removed in favour of one clear, stand-alone test to replace proposed Sections 225.21-23 and 360.20-22. 

e. The duty or the right to report suspected NOCLAR: Sections 225.24-25 and 360.23-24 

The ACD notes that the May 2015 Exposure Draft deviates from previous versions regarding PAs NOCLAR reporting obligations. Under the 
proposed amendments to the Code, if a PA suspects NOCLAR and management does not take appropriate steps to address the matter, PAs 
may report an instance of suspected NOCLAR to regulatory or law enforcement authorities where this is deemed necessary (proposed 
Sections 225.24-225.25 and 360.23-360.24). Previous proposals included a requirement that PAs report suspected NOCLAR to regulatory 
or law enforcement authorities.  

The ACD has taken note of the IESBA’s reasoning for this change (Exposure Draft, para. 60), including the lack of protections available in 
certain jurisdictions for PAs who report. The ACD is well-aware that protections for those who report bribery are often inadequate; this is an 
area of continued focus for the WGB. Nonetheless, the ACD does not feel that the reasoning presents a complete barrier to including an 
obligation for PAs to report NOCLAR in specific circumstances. As set out in the Exposure Draft, PAs must go through a series of steps 
before deciding to take further action, including “whether there exists robust and credible protection from civil, criminal or professional liability 
or retaliation” (proposed Sections 225.27 and 360.26). If the IESBA’s primary concern with an obligation to report is a lack of protections for 
PAs, the ACD suggests that proposed Sections 225.27 and 360.26 could be extended to exempt PAs from reporting where they have a 
justifiable concern about potential disciplinary or discriminatory action or liability.  
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A lack of discretion regarding reporting may also offer some level of protection to the PA; if the PA has no option but to report then interested 
parties have nothing to gain in threatening reprisals or taking retributive action. In contrast, giving the PA the option of keeping quiet may 
unintentionally create an incentive for threats or retribution.  

An obligation to report would also ensure consistency with current money laundering regulations in most countries, which require PAs to 
report suspicions of money laundering to law enforcement. 

In ACD’s experience, countries are often reluctant to take action regarding PA’s NOCLAR reporting obligations due to reluctance to go 
beyond the international accounting and auditing standards set by IFAC. The ISA standards are cited as a reason why governments do not 
go so far as to require PAs to report suspected NOCLAR to law enforcement. Some jurisdictions (e.g. Japan) have a legal requirement that 
external auditors report foreign bribery to law enforcement. While such a requirement goes beyond the requirements of Recommendation 
X.B, it has been recognised by the WGB as an example of good practice. The ACD hopes the proposed changes to the Code contained in 
the Exposure Draft might encourage more countries to follow this good practice. However, it is likely that as long as the Code allows rather 
than obliges PAs to report NOCLAR to law enforcement or regulatory authorities, countries will remain reluctant to legislate beyond this. 

f. Reporting to an appropriate authority, withdrawing from the engagement or informing the parent entity: Sections 22.24 and 360.23 

Pursuant to the May 2015 Exposure Draft, where a PA suspects NOCLAR and management does not take appropriate steps to address the 
matter, the PA may need to take further action (proposed Sections 225.20 and 360.19). Under proposed Section 225.24 further action may 
include reporting the matter to an “appropriate authority” or “withdrawing from the engagement”. Proposed Section 360.23 also lists “informing 
the parent entity” as a potential further action for PAs in business.  

Given the important role PAs play in detecting fraud and corruption, the ACD considers that the Code should not present these actions as 
alternatives; rather, where justifiable and provided there are no relevant constraints (e.g. a lack of whistleblower protection for internal 
auditors), PAs should always report to law enforcement, regardless of whether they also choose to resign from the engagement and/or inform 
the parent entity. Mandating such reporting is the only way to guarantee full use is made of PAs’ vital role in detecting corruption. 

III. Conclusion 

As a final point, the ACD notes that the IESBA has undertaken, and is continuing to undertake work to ensure any amendments to the Code 
are consistent with ISA 250. The ACD notes that ISA 240 is also relevant and trusts that the IESBA will be ensuring any changes to the Code 
are also reflected in ISA 240. 

In summary, the ACD appreciates the opportunity to comment on the IESBA’s exposure draft and commends that IESBA for its work thus 
far. In general, the ACD is supportive of the direction the IESBA is taking, but considers that there remains room for improvement in the Code 
to fully realise accountant’s and auditor’s role in preventing and detecting bribery and corruption. 
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62.  PAIBC The PAIB Committee sees this Exposure Draft as a significant improvement over the original Exposure Draft (Proposed Changes to the Code 
of Ethics for Professional Accountants Addressing Responding to a Suspected Illegal Act) and believe it addresses many of the significant 
concerns we raised in our previous response. For example, the concept of a professional accountant having a right to disclose non-
compliance together with an expectation that that right will be exercised has rightly been dropped. In addition, there is now clear reference 
to legal safeguards for whistleblowers, or lack of such, as one of the factors that a profession accountant in business may consider when 
deciding whether or not to disclose non-compliance. However, we are pleased to provide the following additional perspectives and 
suggestions to these revised proposed changes. 

Clarify the need for the proposed changes 

The explanatory memorandum mentions “the importance of, and the high level interest, in this topic” as expressed in the various roundtable 
sessions. This is vague and still does not truly clarify the need for the proposed changes, as we advocated for in our previous response. The 
relevant fundamental principles of integrity and professional behavior are described in the Code in a very clear way, and the Code already 
provides a solid basis for the professional accountant to exercise her or his own professional judgment. For example, section 140.7 of the 
current Code already provides the overall provision that the professional accountant “may be required to disclose confidential information [in 
case of] a professional duty or right to disclosure when not prohibited by law.” 

The explanatory memorandum says “the aim should be to bring about a change in behavior.” Does the IESBA have evidence or strong 
indications that there are issues with the application of these principles, that practitioners find this additional guidance useful in making a 
professional judgment, and/or that the Framework would deliver the expected benefits and actually contribute to better achieving the intended 
outcomes? When preparing the impact analysis, did the IESBA also consider the impact if the proposed changes to the Code are not 
implemented? Improved clarification of, or further research into the need for, this addition to the Code would be welcome. 

Clarify the meaning of “becoming aware” of possible NOCLAR 

Professional accountants in business should be vigilant and alert to possible NOCLAR but should not be responsible for seeking it out. While 
the objective of the ED is to develop a framework that guides professional accountants in business when they come across NOCLAR, it is 
not entirely clear how they would be considered to have knowledge of NOCLAR. It should be clarified that "becoming aware" (proposed 
paras. 360.14 and 360.31 of the ED) should be limited to actual knowledge of information and does not include constructive knowledge. 

Guidance should not replace professional judgment 

Given the fundamental principles as determined in the Code, the PAIB Committee believes that professional accountants, through their 
professional judgment, should primarily be able to determine for themselves how to respond to NOCLAR given the specific circumstances. 
This Framework could be a useful guidance in that process but it should not replace the professional accountant’s own professional judgment. 
The Framework should make this explicitly clear. 

http://www.ifac.org/publications-resources/responding-suspected-illegal-act
http://www.ifac.org/publications-resources/responding-suspected-illegal-act
http://www.ifac.org/publications-resources/paib-committee-response-iesbas-proposed-changes-addressing-responding-suspect
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Take risk of retaliation into account 

History shows that whistleblowers face great risk of personal retaliation—loss of job, end of career from future employer shunning, family 
difficulties, mental breakdowns, etc., especially in jurisdictions with weak or no whistleblower and witness protection laws. This may be even 
more relevant for professional accountants working directly for an organization than for public accountants who are typically still able to 
continue to work with and for their own organization. For these reasons, the Code should allow professional accountants to weigh these 
factors into their professional judgment. 

63.  PICPA The committee supports the IESBA’s efforts to provide a mechanism for permitting the professional accountant (PA) to disclose confidential 
client information where disclosure is necessary to serve the public interest. The decision on whether to take that step entails a significant 
degree of judgment and consultation, and the committee agrees that robust guidance is needed to help members make these decisions. The 
committee also appreciates the IESBA’s responsiveness to the numerous and significant concerns that the committee expressed in its 
comment letter on the original exposure draft. The revised exposure document appears to have addressed many of those concerns. While           
much of the language has been improved, the committee has a number of comments on the proposed provisions that are included below. 

64.  PwC We believe that the revised proposals represent a significant improvement to the original proposals. We expressed strong reservations and 
concerns about the original proposals, including the mandatory requirement to report to an appropriate authority. We, and many others, 
questioned the operability of the proposals, whether they were appropriately balanced, and the potential for unintended consequences. The 
revised proposals address many of the concerns expressed and we congratulate the Board. We appreciate that this has not been easy, given 
the legal and practical considerations involved, and we recognise the tremendous efforts that the Board has made in reconciling the various 
views and expectations that have been expressed by different stakeholders to forge consensus. 

In particular, we support how the proposals frame reporting externally to an appropriate authority as an important consideration for the 
professional accountant, rather than a mandatory requirement. The approach, including the factors introduced to guide the professional 
accountant in that difficult judgement, is, for the most part, now appropriate and workable. We have, therefore, limited our comments to these 
few key matters on which we have some remaining concern and encourage the Board to address these as it reflects on the responses to the 
ED. 

Detailed comments 

Forensic services 

In our letter on the original ED, we expressed concern that an expectation that a professional accountant providing forensic services might, 
in certain circumstances, be obliged to report NOCLAR to parties external to the client could deter companies from hiring the very expertise 
they need to investigate issues. We have a similar concern with the revised proposals.   
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We recognise that proposed 225.44 states that a factor to consider in evaluating any need to disclose a matter outside the client is whether 
legal privilege exists. In practice, however, much forensic work performed in accountancy firms is not performed by lawyers or under legal 
privilege and so this consideration is of limited help. The second bullet refers broadly to “whether the terms or nature of the engagement 
precludes disclosure”, which might be argued to apply to forensic work (i.e., the nature of that work would preclude disclosure to be effective). 
However, the example of legal privilege left some of our readers to believe that the bullet is limited to circumstances when there is a legal 
basis to evidence the “preclusion”.  

If forensic work is not explicitly exempted, we remain concerned that companies will be dissuaded from hiring professional accountants to 
perform forensic work, which could hinder the ability of the company to hire the necessary expertise to deal with an issue and to “do the right 
thing” – it is this that is foremost in the public interest in these situations.  

Therefore, we strongly recommend that the code explicitly clarify that a professional accountant providing forensic services would report their 
findings to management or those charged with governance only and would not need to consider further reporting to parties external to the 
client. The sole responsibility for any further action in these circumstances should remain with the client.     

Compliance with local laws and regulations 

Paragraph 225.44 (first bullet) makes it clear that disclosure to parties external to the client would not be possible if contrary to law or 
regulation, and paragraphs 225.10 and 225.33 instruct the professional accountant to obtain an understanding of such provisions and comply 
with them. This is a very important provision as a professional accountant would be in an irreconcilable position if professional responsibilities 
required violation of laws or regulation. 

In the UK, for example, under the UK Proceeds of Crime Act 2002, firms have an obligation to report to the National Crime Agency (NCA) 
any knowledge or suspicion of criminal activity encountered during the course of business, where such criminal activity is thought to have 
given rise to the proceeds of crime. There is, therefore, an external reporting requirement under law, with appropriate protections in place. At 
the same time, it is also a criminal offence to disclose information to management or those charged with governance or others that is likely 
to prejudice any law enforcement investigation. We believe this is the intent of the ED proposals (see paragraph 225.10). However, some 
have suggested that the drafting does not make it clear that, in such circumstances, the professional accountant would not be expected to 
comply with the requirement to discuss the matter with management and those charged with governance. This internal inconsistency warrants 
clarification and we offer the following suggestions.  

The need to avoid “tipping off” is mentioned in the third bullet of paragraph 225.44, but only in the context of restrictions on disclosures 
imposed by a regulatory agency or prosecutor.  We recommend that this also be reflected in the first bullet. We also believe, for example in 
the context of the UK requirements, that this is equally applicable in the context of an audit and therefore recommend that the avoidance of 
“tipping off” be mentioned again in the last sentence of 225.27.  
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Finally, we believe that paragraphs 225.10 and 225.33 should explicitly explain that the professional accountant’s obligations under law or 
regulation override the requirements in the section – for example, where law or regulation prohibit disclosure, the professional accountant 
would not be expected to consider disclosure to parties external to the client.  

NOCLAR involving a party other than the client appointing the professional accountant to act 

Paragraph 36 of the Explanatory Memorandum helpfully explains that “The revised proposals are intended to cover only situations where the 
PA has a direct (contractual) relationship with a client (such as through an audit or other assurance engagement or the provision of non-
assurance services), or, for PAIBs, where there is an employment relationship. The proposals are not intended to apply to circumstances 
where the PA has no direct relationship with the party suspected of committing an act contrary to prevailing laws or regulations. These 
include, for example, circumstances where a PA has been engaged by a client to perform a due diligence assignment on a third party entity 
and the identified or suspected NOCLAR has been committed by that third party”. 

We concur with this. There are services, including buy-side due diligence, where a professional accountant may come across a NOCLAR at 
another organisation that has not appointed the professional accountant.  In cases where the other party is not a client of the professional 
accountant or firm, the professional accountant will not have a direct relationship with that other party and no (or little) access to management 
nor the ability to address the matter in accordance with the proposals. In practice, acts by a third party entity are, in most instances, unlikely 
to be covered by the matters which the section addresses as detailed in paragraph 225.5 of the proposals. 

However, paragraph 225.8(c) states as part of the introduction and scoping that the section does not address “Non-compliance with laws 
and regulations committed by persons other than the client, those charged with governance, management or employees of the client. The 
professional accountant may nevertheless find the guidance in this section helpful in considering how to respond in these situations.”  

For the reasons above, the first sentence is a very important statement and we believe that this exclusion from the scope of the proposals is 
appropriate and pragmatic. We note, however, that the text of the proposal does not fully capture the notion of having a direct contractual 
relationship with the entity that is engaging the professional accountant to perform the service. We suggest that paragraph 225.8(c) could be 
re-worded as follows to indicate that the section does not address: 

“Non-compliance with laws and regulations committed by persons other than the client with whom the professional accountant has a direct 
contractual relationship in relation to the professional service, those charged with governance, management or employees of that client. This 
includes, for example, circumstances where a professional accountant has been engaged by a client to perform a due diligence assignment 
on a third party entity and the identified or suspected NOCLAR has been committed by that third party”. 

We also believe that there is some unhelpful ambiguity created by the second sentence of paragraph 225.8, above, as it could be read to 
suggest that in certain circumstances there may be professional responsibilities to consider where either (a) the third party entity is not a 
client or (b) the third party entity is a client of the firm. On balance, we consider that it may be best to leave these types of situations to 
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professional judgement and to laws and regulations that provide an appropriate framework and safeguards. Accordingly, we recommend 
deleting the second sentence of 225.8(c) to avoid any ambiguity.  

Alignment with the ISAs 

We recognise that the changes to the Code has implications for the content of the ISAs – in particular for ISAs 250 and 240 – and that the 
IAASB is taking current steps to address this. We believe that alignment between the Code and the ISAs is imperative. We recognise that it 
is not necessary to comply with the IESBA Code of Ethics to comply with the ISAs and vice versa, and therefore some might argue that 
alignment is not necessary, particularly with respect to the reporting obligations. However, there will be a significant number of auditors and 
audit firms that comply with both (including members of the Forum of Firms through their membership obligations). For this reason, we believe 
that, at a minimum, the work effort should be consistent to avoid the auditor having to reference two different standards to determine what to 
do. We therefore encourage the two Boards to work together to achieve this goal.  

Referring to the possibility of disclosing the non-compliance in the auditor’s report 

We believe that paragraph 225.19 could have unintended consequences.  Some have interpreted the phrase “consideration of the 
implications of the matter for the auditor’s report, including disclosure in the report”  as suggesting that an identified or suspected NOCLAR 
would ordinarily be considered a key audit matter under ISA 701. 

The proposed guidance in the Code deals with the difficult judgments involved in determining whether to disclose the matter privately to an 
appropriate authority; it would be entirely inconsistent to suggest that the matter might readily be included in the auditor’s public report. ISA 
701 acknowledges that there are circumstances when matters should not be communicated because the adverse consequences would 
reasonably be expected to outweigh the public interest benefits of such communication. A NOCLAR could reasonably be one of those 
circumstances. 

For these reasons, we suggest that the phrase “including disclosure in the report” be deleted and simply leave the requirement as considering 
the “implications of the matter for the auditor’s report”. This would still leave the auditor the discretion to use professional judgment to 
determine whether a particular matter of non-compliance should be included as a key audit matter, taking into account the guidance in ISA 
701.  

65.  RSM We support these proposals and are pleased that many of the more onerous proposals in the 2012 Exposure Draft have been amended in 
acknowledgement of a more balanced view of what is in the public interest and the consequences of mandating certain responses to 
NOCLAR. We believe that the combination of a practical threshold for further action, the requirement to address the matter with management 
or Those Charged With Governance (TCWG) and the consideration of a number of factors to determine whether further action is needed will 
enhance the public interest and in most cases these proposals codify good practice in the profession. 
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66.  SCM The Audit Oversight Board, Malaysia (AOB) supports the efforts of theInternational Ethics Standards Board for Accountants (IESBA) 
to enhance guidance in the Code of Ethics for Professional Accountants (the Code) to better assist professional accountants (PAs) in 
responding to identified or suspected non-compliance with laws and regulations (NOCLAR). 

In this regard, the AOB has no objection to the proposed sections 225 and 360 of the Code outlined in the exposure draft addressing 
the response framework to identified or suspected NOCLAR by PA in public practice and business . 

In addition, the AOB commends theIESBA for acknowledging that PAs in public practice providing services to audit clients (auditors) 
have greater responsibility to take action  to respond to identified or suspected NOCLAR than other PAs in public practice. Senior PAs 
in business (PAIBs) are also acknowledged as having greater responsibility than other PAIBs to respond to identified or suspected 
NOCLAR, given their decision-mak ing ability and the expectations of them by virtue of their positions. 

67.  SMPC We have closely followed the development of this project and have provided comments on past IESBA Agenda Items and the 2012 Exposure 
Draft: Responding to a Suspected Illegal Act34. The SMPC Chair, Giancarlo Attolini attended the 2014 roundtable in Brussels and previous 
SMPC Ethics Task Force (ETF) Chair, Albert Au and current ETF Chair, Raymond Cheng attended the 2014 roundtable in Hong Kong. 

GENERAL COMMENTS 

The SMPC acknowledges this is a sensitive and complex topic and commends the Board on the substantial amount of work and outreach 
that has been undertaken in moving this project forward. We generally consider that the revised framework has significantly improved. We 
fully support the Board’s decision that it is not appropriate to carry forward the original ED proposal for the IESBA Code of Ethics for 
Professional Accountants (the Code) to require auditors to disclose identified or suspected NOCLAR to an appropriate authority in the relevant 
circumstances. We also note that several of the changes made address some of our previous concerns and especially welcome the efforts 
to closer align the Code with ISA 25035. However, we have significant concerns with the proposals that go beyond the scope of ISA 250 in 
respect of audits.  

We are concerned that the criteria are unclear and subjective as to when and what a Professional Accountant (PA) might disclose externally, 
which may create significant uncertainty. In addition, the potential unintended consequences from how the proposals may in certain 
circumstances create an indirect requirement, which could result in the PA determining that it is necessary to breach client confidentiality and 
disclose an identified or suspected NOCLAR to an appropriate authority (notwithstanding when there is no legal or regulatory requirement to 
do so) is also a concern. This is following the interaction of the factors listed in paragraph 225.21-24, combined with the third party test in 
paragraph 225.25 and the fact that paragraph 225.24 proposes only two further actions.  

                                                           
34 See http://www.ifac.org/publications-resources/smp-committee-response-iesba-exposure-draft-responding-suspected-illegal-act 
35 ISA 250, Consideration of Laws and Regulations in an Audit of Financial Statements 

http://www.ifac.org/publications-resources/smp-committee-response-iesba-exposure-draft-responding-suspected-illegal-act
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We appreciate the disclosure is not a requirement or an expectation and the determination should be judged following an assessment of 
factors, such as those listed in paragraphs 225.21-24 and 225.27. It is also noted that paragraph 225.27 states that disclosure would be 
precluded if it would be contrary to law or regulation and paragraph 225.29 maintains that such disclosure will not be considered a breach of 
the duty of confidentiality under Section 140 of the Code. However, we are concerned this may not address the substance of what might 
occur in practice and will not afford legal protection to the PA if they are subject to any subsequent legal action by a client following such 
disclosure. We believe that the Code should not go beyond ISA 250 and therefore only foresee auditors breaking client confidentiality where 
this is already provided for within the applicable laws and regulations of their jurisdiction. 

In our opinion, the public interest is best served by a strong economy driven by SMEs having access to the best business advice available 
to grow their business. SMEs will only seek advice from PAs where they can be assured of a trusted advisor relationship in which they are 
free to share information with their advisor and can trust them to maintain confidentiality in their dealings. We are concerned that in continuing 
to view the auditor as a ‘regulatory internal policing mechanism’, this project risks being detrimental to the fundamental way in which an audit 
works and as such would be contrary to the public interest. Client confidentiality is generally accepted as essential to quality work. The 
uncertainty over if, when, and how, an auditor might break client confidentiality could have the unintended result that management may cease 
to be as forthcoming to the auditor’s inquiries. It may also drive clients to seek the services of accountants or other professionals who are not 
subject to the Code, which would not be in the public interest. 

68.  SRA As communicated to you earlier in our 14 December 2012 response to the 2012 ED on the same subject, we believe that any reporting to 
relevant authorities by a professional accountant in public practice regarding suspected illegal acts should be dealt with in law and not in a 
Code for professional accountants. 

We noted, that the present ED takes a different approach on the subject than the earlier ED. The approach proposed now entails a 
determination by the professional accountant whether disclosure to a relevant authority is in the public interest. This approach is in clear 
contradiction with our view, that reporting should be limited to reporting, mandated by law. In addition we believe that the approach, proposed 
in the ED, is complex and the outcome is subjective. 

We advise to seriously consider to limit reporting to relevant authorities to reporting, mandated by law. 

69.  UKFRC We are pleased that many of the concerns identified in our response to the previous exposure draft, “Responding to an illegal act”, have 
been addressed and that IESBA has made considerable improvement to those original proposals. However, we believe further improvement 
is still required as identified in our answers below to IESBA’s questions. In particular it is important that all professional accountants should: 

• Not be associated with a client or employing organisation that knowingly does not comply with applicable laws and regulations and lacks 
integrity, unless disassociation is prevented by law or regulation. 
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• Be satisfied that, where possible and appropriate, disclosure of actual or suspected non-compliance is made to an appropriate authority 
that is able to take action. 

70.  VRC Objective 

The objective of the exposure draft is to develop a framework to guide auditors, other professional accountants (PA’s) in public practice, and 
PAs in business (PAIB’s) in deciding how best to act in the public interest when they come across an act or suspected act of non-compliance 
with laws and regulations (NOCLAR) 

Structure 

In the exposure draft, distinction is made between PA’S (Professional Accountants), Auditors, Senior PAIB’s (Professional accountants in 
Business), other PA’s in public practice. 

Requirements 

Although the phrasing is different for each group of professionals, in general the advice in the exposure draft comes down to: 

• To comply with the fundamental principles of integrity and professional behavior 

• Alerting management/ those charged with governance (TCWG), to seek to: 

o Enable them to rectify, remediate or mitigate the consequences of the identified or suspected NOCLAR; or 

o Deter the commission of NOCLAR 

• Disclose the matter to an appropriate authority / External Auditor 

• To take such further action as may be needed in the public interest 

Analysis 

In relation to the VRC Code of Conduct (Gedragscode), this exposure draft does not contain elements, which are not covered by the 
Gedragscode. However, the Gedragscode is defined in general terms, whereas the exposure draft much more specifies the required 
behaviours for various Financial professionals.  

In the consultation round, there have been many objections on the practicality of the exposure draft. Respondents expressed fundamental 
concerns about the proposed requirement for PAs providing professional services to an audit client to disclose certain Suspected Illegal Acts 
to an appropriate authority in the absence of a legal or regulatory framework that requires such a disclosure and in the absence of appropriate 
legal protections. 

Comments 
We do in general support the concerns raised by the respondents and would have to discuss the consequences for the members of the VRC 
in case the exposure draft in its current form is endorsed by the IESBA. 
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With respect to the content of the draft, we have the following comments: 

• We notice that the draft is mainly focused on the negative situation of non-compliance, whereas the positive attention on how to 
create an ethical company culture is missed out.  

• It could be helpful to include some cases and dilemma’s, which are used to give examples on required behaviour.  

• The distinction between  the behavior from the PA, PAIB, and Auditor can be made more explicit.  

Proposal 

We suggest to respond to the IESBA that, although we do not have fundamental objections to the content of the exposure draft, we do have 
concerns on the implementation and consequences for individual members of the VRC in case the draft is accepted in the current format. 

71.  WPK The WPK appreciates the various efforts undertaken by IESBA and its consultations with stakeholders carried out to address the substantive 
concerns which had been expressed by many stakeholders in connection with IESBA´s 2012 ED on Responding to an Illegal Act. 

Overall, we note that the current ED is a considerable improvement over the 2012 ED. In particular, we appreciate the conceptual change 
taken in withdrawing the proposal to override confidentiality by requiring an auditor to disclose identified or suspected NOCLAR to an 
appropriate authority. However, we still have serious concerns where, unlike the Explanatory Memorandum is apparently suggesting, the 
Code of Ethics (hereinafter referred to as the “Code”) in our view still provides a (de facto) requirement to disclose a suspected or identified 
NOCLAR to an appropriate authority in 225.24 and 225.27 because such disclosure would only be precluded “if it would be contrary to law 
or regulation”. At least, these requirements may bring about a distinct lack of legal certainty for auditors and other PAs where there is no legal 
system that provides for a clear understanding of what needs to be reported outside of the client and for complementary measures, such as 
liability and whistleblower protection. We have similar concerns with respect to the provisions applicable for those PAs who are providing 
non-audit services, particularly where the disclosure is to others than the contracting party of the PA (225.40 addressing disclosure to a 
network member firm; 225.43 addressing disclosure to an appropriate authority). 

We do view very positively the further alignment of the new concept with ISA 250 and  
appreciate the corresponding efforts undertaken by the joint IESBA/IAASB Working Group. We do have, however, some reservations in 
respect to the documentation requirements (see question 9). 

Although we consider the present ED to be an overall improvement over the 2012 ED, we are still of the opinion that the question 
as to when and how PAs should report suspected or identified NOCLAR to an external authority or person, respectively, should be 
exclusively governed by the legislator of the jurisdiction concerned, but not by IESBA, in order to provide PAs with legal certainty. 
In this sense the EU legislator recently adopted a provision in Art. 7 of its Regulation (EU) No 537/2014 which stipulates a possible reporting 
towards an external authority and takes effect in the 31 countries of the European Economic Area. 
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Another issue which we would like to already address within our general remarks pertains to the drafting of the new provisions of the Code. 
We recognize that many provisions of the ED probably originate from the desire to provide comprehensive guidance. However, one of the 
main achievements of the Code so far has been its principles-based approach. We have to note with increasing concern that the Code 
appears to get incrementally detailed and runs the risk of moving gradually towards a rules-based approach, even though we have 
experienced that IESBA is basically committed to a principles-based approach. On the other hand, the present ED does not cover important 
cross-border issues (see question 2).  

72.  XRB NZAuASB’s Role and Perspective 

The NZAuASB is a sub-board of the External Reporting Board (XRB). The NZAuASB is responsible for developing (or adopting) and issuing 
auditing and assurance standards (including professional and ethical standards as they apply to assurance practitioners) in New Zealand.  
Once issued, these standards become legal instruments.  

The NZAuASB’s mandate only covers assurance engagements, not other professional services. The submission is based on the scope of 
the NZAuASB’s responsibilities and therefore reflects its perspective as the issuer of instruments that create legal obligations for assurance 
practitioners.  The NZAuASB’s detailed response is therefore limited to the proposals for auditors of the financial statements and other 
assurance practitioners in public practice that provide assurance services to a client. The NZAuASB recognises that there may be different 
issues to consider for other professional accountants.  

Overall summary   

The NZAuASB commends the IESBA on the extensive deliberations and consultations undertaken to develop the proposed revised 
framework. The appropriate action to take where non-compliance with laws or regulations exists or is suspected, but disclosure is not 
mandated by legislation, is an area that can create significant concerns for auditors and other professional accountants (PAs), which is further 
complicated by the overarching ethical requirement of confidentiality. It is clear that the IESBA has considered and acted on the substantive 
concerns received on the original proposals. In particular, the concerns raised about the need to take account of regulatory arrangements 
within a jurisdiction, and the scope of the investigating and reporting.  

Overall the NZAuASB believes that too much reliance or emphasis is placed on the obligations of the auditor, disproportionate to other 
professional accountants, and that the ethical obligations should be the same across all categories of PAs. The IAASB’s Framework for Audit 
Quality demonstrates the importance of appropriate interactions among stakeholders and the importance of various contextual factors in 
ensuring quality audits. All members of the profession should therefore be subject to the same requirements and high standards to act in the 
public interest. 

Should the IESBA continue to believe that there should be a differential approach among the categories of PAs, the NZAuASB’s views of the 
proposed framework as it relates to assurance practitioners are as follows; 
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(a) In summary, the NZAuASB is comfortable with the proposed scope of the laws and regulations for the auditor to be similar to that of ISA 
250, and agrees that it is appropriate to complement the ISAs.  However, the NZAuASB considers that the proposed scope of the laws 
and regulations is not appropriate for other assurance engagements where the subject matter is not financial statements. The proposals 
should not only complement the ISAs, but should also complement the International Standards on Assurance Engagements (ISAEs) 
that apply to other assurance services undertaken by assurance practitioners. Those standards refer to laws and regulations that have 
a direct effect on the subject matter of the engagement and do not refer to financial statements.  

(b) The NZAuASB is further of the view that the framework for audits of financials statements is appropriate for all assurance engagements, 
regardless of whether the subject matter of the engagement is the financial statements or some other subject specific matter. While 
other assurance engagements are not as regulated, the NZAuASB considers the framework proposed for auditors is equally appropriate 
to other assurance practitioners, and not overly onerous, as there are only minor differences in the section for auditors and the section 
for other professional accountants in public practice. Applying the same framework proposed for auditors to other assurance practitioners 
will increase quality, be more consistent with the other assurance standards and the expectations of the users of the assurance reports, 
avoid confusion, and streamline the Code. At the very least the same framework that applies to auditors should apply to assurance 
practitioners performing reviews of financial statements, to be consistent with S290 of the Code, which applies to audits and reviews.  

In formulating this response, the NZAuASB sought input from New Zealand constituents. 
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